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I. INTRODUCTION  

1. This is the Claimant’s (“Burford”) skeleton argument for the trial of a claim against the 

Defendant (“LSE”) for Norwich Pharmacal relief. Burford has filed a separate skeleton 

addressing the inadmissibility of some of the evidence on which LSE seeks to rely 

(“Admissibility Skeleton”). 

2. Burford is a well-known finance provider to the legal sector and its shares are listed on the LSE’s 

AIM market, the junior market to the LSE Main Board. Over two days of trading in August 

2019, its share price fell by 60%, equivalent to a £1.7 billion reduction in market value. Burford 

has adduced compelling evidence that a majority of this decline was the result of unlawful 

market manipulation by unscrupulous traders on venues operated by LSE. However, LSE has 

refused to provide Burford with information as to the identity of such traders, thereby compelling 

Burford to issue this claim for Norwich Pharmacal relief in order that it can obtain redress 

against the malefactors responsible for the manipulation and the ensuing damage to Burford. 

3. The Norwich Pharmacal principle is intended to provide victims of wrongdoing with a quick 

and efficient means of discovering the identity of those responsible. It is not intended to involve 

any detailed consideration of the merits of the underlying claim: that is why the evidentiary 

threshold is limited to a good arguable case. Given the strength of Burford’s case for 

manipulation, based upon a detailed trading analysis by Professor Joshua Mitts (“Prof Mitts”), 

a recognised expert in the detection of market manipulation, Burford did not anticipate that LSE 

would oppose the grant of an order, save in relation to the terms of the order. 

4. Surprisngly, LSE has adopted a root-and-branch opposition to Burford’s claim, including 

denying that any market manipulation took place at all, and turning what should be a short and 

focused hearing into a time-consuming and costly odyssey involving five rounds of evidence 

and a two-day hearing. For the reasons given below, LSE’s evidence does not begin to displace 

the strong evidence of market manipulation given by Burford’s experts, Prof Mitts and Mr 

Nelen. LSE has not even instructed independent experts, instead relying primarily on the 

evidence of its own Head of Market Supervision, Mr Smith – the very person whose 

responsibility it was to prevent and detect the manipulation of Burford’s share price in the first 

place, and whose evidence is notable only for its refusal to divulge what, exactly, LSE has done 

to support its assertion that no manipulation took place. LSE’s case amounts to saying that 

Burford should trust it to have conducted a full and proper analysis, but without putting forward 

evidence to enable Burford and its experts, or the Court, to test that proposition.   
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5. The extraordinary lengths to which LSE has gone to oppose this claim are only explicable on 

two bases. First, LSE is responsible, by legislation, for having systems in place to detect and 

prevent market manipulation and, if Burford’s evidence is right, it has failed to do so. Secondly, 

LSE has a direct commercial interest in attracting traders to the venues it operates and is reluctant 

to take any action that might harm those interests – including potentially through having to clamp 

down on types of trading that it would rather not ask too many questions about. It appears from 

Mr Smith’s evidence that the LSE’s default position is to trust traders to abide by the law. Such 

a gentlemanly approach is not appropriate in an era of computer-driven strategies capable of 

executing millions of trades in a day. 

6. For the reasons given in Burford’s evidence and below, Burford has amply satisfied the test of 

showing a good arguable case that its shares were manipulated, as well as all the other 

requirements for Norwich Pharmacal relief. The discretionary factors  point strongly in favour 

of granting disclosure of the identity of those trading in Burford shares, in order to enable 

Burford to obtain redress for the wrongs it has suffered and to uphold investor confidence that 

market manipulation is not tolerated in this jurisdiction. 

II. FACTUAL BACKGROUND 

7. Whilst the detailed factual background to the claim is set out in East 1,1 a summary of the relevant 

facts is set out below. 

Trading on AIM and Turquoise 

8. LSE is an English company which owns and operates a number of trading venues, including 

AIM and LSE Turquoise (“Turquoise”). AIM is a regulated equity market and is subject to UK 

and European legislation governing share trading. Turquoise is a multi-lateral trading facility 

platform that allows trading in equities and derivatives listed on European markets, including 

AIM stocks. While AIM-listed shares may also be traded on other platforms or directly between 

market participants (“over the counter” trades), the majority of trading in an AIM listed stock 

will usually take place on the exchange. This is the case for Burford. 

9. Almost every listed share transaction on LSE is conducted electronically, either through a broker 

or through “direct market access” (“DMA”). Traders with DMA can enter orders directly 

without going through a broker. While the majority of traders still conduct trades through 

brokers, DMA is more common in high-frequency trading (“HFT”). In HFT, a share may be 

 
1  [B1/1/1-28]. 



08072-00008A/11364376.1   
 

3 

held for only a matter of nanoseconds2 before being resold, with the trader seeking to profit from 

short-term fluctuations in the price. Most HFT is conducted by computers executing a 

programmed ‘strategy’: while the strategy is set by humans, the subsequent trading itself may 

be entirely automatic (“algorithmic trading”).  

10. Trading on an exchange can be conducted via “lit” orders, which are visible to other traders, and 

“dark” orders, which are visible only if executed.3 The lit order book gives information on the 

supply and demand for a given share, and allows traders and market makers to anticipate and 

react to price movements.4 An increase in the number of sell orders that is not matched by an 

increase in buy orders will lead to traders and market makers lowering prices until demand and 

supply are back in equilibrium. 

Market Manipulation 

11. Market manipulation refers to a variety of practices that are intended to move the price of a share 

other than in response to genuine changes in supply and demand. Two forms of market 

manipulation which send a false pricing signal to the market are known as “spoofing” and 

“layering”. As described by Prof Mitts:5 

“[7] [… ] spoofing generally refers to placing a high volume of orders at a price equal to or 
better than the national best-bid-best-offer (NBBO) and subsequently cancelling these orders 
to move the price in a given direction without taking on any economic exposure. […]  

[8] Layering is similar to spoofing, except that instead of placing and cancelling a high volume 
of orders at the NBBO the manipulator places these orders deeper in the order book, i.e. at 
prices above the best offer or below the best bid. […]”  

12. As set out at paragraphs 97-115 below, spoofing and layering are contrary to the Market Abuse 

Regulation6 (“MAR”), s. 2 of the Fraud Act 2006 and s. 90 of the Financial Services Act 2012 

(“FSA”), and are, prima facie, tortious at common law. 

Short Selling  

13. Short selling is an investment strategy by which an investor seeks to make a profit from a fall in 

the price of a share by selling shares and then repurchasing them later at a lower price. Typically, 

the short seller does not own the shares at the time of their initial sale but will instead ‘borrow’ 

 
2 A nanosecond is a billionth of a second. 
3 Dark orders are visible to the exchange, and so will execute if the exchange identifies a matching order. 
4 Market makers are member firms of an exchange that commit to maintaining bid and ask offers for a given security 
in order to guarantee liquidity. Market makers need to continuously adjust their prices to maintain a spread around the 
current best bid/offer prices. 
5  [B1/2/32-34]. 
6  Regulation (EU) 596/2014. 
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them from an existing shareholder; this is called a “covered’ short, and is obligatory for shares 

primarily listed within the EU.7 The short seller aims to profit by selling these shares and then 

buying back an equivalent number at a lower price before returning them to the lender. A ‘naked’ 

short is one in which the short seller contracts to sell shares that he does not possess, with the 

aim of buying them in the market at a lower price before having to settle the trade. One of the 

reasons for banning naked shorts is that they distort the market by making it appear that far more 

shares are for sale than are actually available, creating a false picture of supply and demand, and 

so potentially driving prices down to the benefit of the short seller.  

14. The greater the fall in price in a share after a short seller has taken a short position, the greater 

the profit. Conversely, if the share price rises, the investor will suffer a loss. An investor taking 

a short position in a company, therefore, has a direct financial interest in the share price falling. 

Abusive short selling (a.k.a. a “short attack”) is a targeted, coordinated attack by one or more 

short seller(s) that involves taking a short position in a company and attempting to drive down 

the share price, e.g., through the release of negative information with respect to the company. 

As a safeguard against abusive shorts, Articles 6 and 9 of the Short Selling Regulation require 

public disclosure of any net short position involving more than 0.5% of an issuer’s shares. 

15. While covered short selling itself is lawful, a trader with a short position has an interest in 

increasing downward pressure on a share price. This may lead short sellers to engage in market 

manipulation, or to cooperate with market manipulators, in order to increase their profits, as 

observed in a recent article in City AM:8 

“Another element can be the spoofing of order books on exchanges — for example placing 
very large offers to sell a stock at a low price, and then cancelling them before it needs to be 
fulfilled. This is done to trigger trading algorithms used by some large funds, which are tricked 
into believing that the price of the stock is falling, and sell their own stock to avoid losses.  

It is possible that the broker who does this for the fund taking the short position may be getting 
a return by investing in the fund itself, rather than receiving payment. Often, it may be difficult 
to trace the nature of collaboration between the two parties. 

There are clearly a number of significant challenges for regulators in policing this kind of 
crime. […] But this is no excuse for not acting.” 

 
7  Article 12 of Regulation (EU) No 236/2012) (“Short Selling Regulation”). 
8  https://www.cityam.com/the-rising-abuse-of-short-selling-tactics-could-have-severe-consequences-on-healthy-
businesses/ (November 2019). A copy of this article is provided with this skeleton. 
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Trading in Burford’s shares over 6 and 7 August 2019 (“Relevant Period”) 

16. The evidence before the Court indicates that Burford’s shares were subject to a combination of 

a short selling attack by a US hedge fund (“Muddy Waters”) and market manipulation by 

unknown traders in early August 2019. 

17. Public records show that over 5 August 2019, Muddy Waters built up a short position of 0.71% 

of Burford’s shares by the close of trading.9 The following afternoon, at 1:30pm, Muddy Waters 

tweeted the following (“6 August Tweet”):10  

“Muddy Waters is now in a blackout period until tomorrow 8 am London time when we will 
announce a new short position on an accounting fiasco that’s potentially insolvent and possibly 
facing a liquidity crunch. Investors are bulled up about this company. We’re not”.  

18. The 6 August Tweet did not identify the subject of the short position, its size or when it was first 

taken.11 Even so, following the 6 August Tweet, Burford’s shares came under sustained pressure, 

falling from just under £14 to a low of just under £11 at around 3:40pm, and closing at £11.21 

– a fall of some 20% in one afternoon.12 

19. On 7 August 2019 at 08:53am, Muddy Waters tweeted again (“7 August Tweet”):13 

“Good morning, London. Apologies for the delay. Wanted to check in with counsel. These 
$BUR guys sure do have a guilty look to them, don’t they?”  

The 7 August Tweet contained a link to a report (“Muddy Waters Report”) which begins with 

the sentence “We are short BUR.” The Muddy Waters Report contains allegations that, amongst 

other things, Burford is “arguably insolvent”. It did not, however, disclose the size of Muddy 

Waters’ short position nor when it had been taken.  

20. By the close of 7 August 2019, Burford’s share price had fallen to £6.05, some 60% below their 

level at the time of the 6 August Tweet. During the same period, Muddy Waters reduced its short 

position to just 0.12% of Burford, i.e., it profited by up to the fall in value of 0.6% of Burford’s 

capital – potentially over £10 million.14   

 
9  East 1 at para. 31 [B1/1/11]. 
10  East 1 at para. 35 [B1/1/11-12]. 
11  Usually this information would be available at some point on 6 August via the FCA register of short positions. 
However, due to an unexplained delay, it was not until after 8 August 2019 that the FCA register was updated with 
information about Muddy Waters’ short positions: East 1 at para. 34 [B1/1/11].  
12  East 1 at para. 42 [B1/1/13]. 
13  East 1 at para. 37 [B1/1/12]. 
14  0.6% of £1.7 billion is £10.2 million. 
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21. On 8 August 2019, Burford issued a public announcement rebutting the Muddy Waters Report.15 

Amongst other things, Burford’s response identified various factual inaccuracies, analytical 

errors and selective use of information by Muddy Waters. Following publication of Burford’s 

response, the price of Burford’s stock partially recovered, closing at £8.50 on 9 August 2019.   

22. Burford commissioned Prof Mitts, an expert in financial market economics, to analyse trading 

patterns in its shares over the Relevant Period. Prof Mitts’ initial findings are set out in Mitts 1, 

as supplemented by Mitts 2. As described in detail in his reports, Prof Mitts’ view is that the 

trading patterns show strong evidence that the fall in Burford’s share price over the Relevant 

Period was: (1) not solely the result of negative market sentiment resulting from the 6 and 7 

August Tweets and the Muddy Waters Report; but (2) significantly contributed to by unlawful 

market manipulation through layering and spoofing.  

23. Further, Prof Mitts has identified that the manipulation of Burford’s shares on 7 August 2019 

was particularly intense in “the minutes immediately preceding the Muddy Waters tweet on 7 

August”.16 Given that the 7 August Tweet was published at 8:53am (instead of 8am as 

foreshadowed in the 6 August Tweet), this supports an inference that some traders had advance 

knowledge of the timing of the 7 August Tweet. Given the obvious interest of Muddy Waters, 

as holder of a significant short position in Burford, in precipitating a fall in the price of Burford 

shares, it is reasonable to infer that such traders coordinated with Muddy Waters in order to 

maximise the impact of the 7 August Tweet. 

24. Burford’s investors have suffered significant losses as a result of the above events. So too has 

Burford in the form of reduced access to equity markets, an increase in its cost of debt, a need 

to increase employee remuneration to compensate for the loss in value of shares and share 

options held by employees, legal costs associated with successfully defending an investor 

lawsuit in the US triggered by the fall in its share price, and very significant amounts of 

management time being needed to address all the above rather than focus on its core business.17 

25. Burford has a clear interest in pursuing those responsible for market manipulation in its shares, 

and intends to do so in the civil courts. It has also pressed for the FCA to take action against 

those involved and,  if such action is not forthcoming, will consider private prosecution in order 

to punish those responsible and deter others from repeating their unlawful conduct. At present, 

 
15  RCE1 p. 196-220 [B2/9/499-523]. 
16  Mitts 1 at para. 62 [B1/2/61]. 
17  East 3 at para. 52 [B1/3/82]. 
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however, Burford does not know who to take action because LSE has refused to disclose the 

identity of those trading in Burford shares over the Relevant Period.  

26. Burford has issued this claim to compel LSE to provide the identities of the traders who 

submitted orders for Burford shares to AIM and Turquoise over the Relevant Period, and so 

assist Burford to identify those responsible for the manipulation of its share price. Armed with 

their identities, Burford will then be in a position to take legal action against and obtain redress 

from the manipulators and any collaborators.  

III. ORDER SOUGHT 

27. A draft of the Order sought by Burford is at [A1/2/6-8]. It requires LSE to provide: 

(1) A complete list of all buy and sell order events submitted in connection with Burford’s 

shares to any of LSE’s trading venues during the Relevant Period, including order creation 

messages, deletion messages, update messages, execution messages, trade messages and 

other messages (“Share Order Events”). 

(2) In respect of each Share Order Event, specified data elements including, in particular, the 

identity of the persons who submitted the Share Order Event including the names of the 

members or participants of the trading venue who submitted it and (where available) the 

names of the client on whose behalf they were acting (“Traders”). 18 

28. This data is required in order for Burford to identify all the instances of spoofing and layering 

in its shares over the Relevant Period and the persons responsible for them, so as to enable 

Burford to obtain redress. The need for this data, and steps that can be taken to protect the 

position of innocent traders whose identities and trading patterns would be revealed by it, are 

addressed at paras. 152-157 below. 

IV. EVIDENCE OF MARKET MANIPULATION 

29. The evidence before the Court on the existence of market manipulation in Burford’s shares over 

the Relevant Period comprises:  

(1) The first and second expert reports of Professor Mitts (“Mitts 1” and “Mitts 2”); 

 
18  Burford no longer seeks disclosure of parent order IDs and the contact information for traders because Mr 
Jenkins has confirmed the LSE does not hold these: Jenkins at para. 96(c) [C1/1/28]. The information requested under 
paras 1.2(b)-(c) and (f)-(m) is already included in the anonymised data obtained by Prof Mitts; Burford has included it in 
the draft Order as it is likely to be easier and more cost-effective for LSE to provide it again in respect of each Order ID 
and Trader rather than requiring Prof Mitts to match them up.  
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(2) The first and second expert reports of Wim Nelen (“Nelen 1” and “Nelen 2”); and 

(3) The first and second witness statements of Liam Smith (“Smith 1” and “Smith 2”). 

30. The core evidence for market manipulation is set out in Mitts 1. Mitts 2 and Nelen 1 were served 

in response to Smith 1. Smith 2 was purportedly served in response to Nelen 1 pursuant to the 

Order dated 28 February 2020 (“CMC Order”). As set out in the Admissibility Skeleton, Smith 

2 goes beyond the scope of the permission granted and introduces significant non-responsive 

evidence which should be struck out. 

31. For the reasons given below, the evidence of Prof Mitts and Mr Nelen satisfies, and exceeds by 

a comfortable margin, the good arguable case test applicable to Norwich Pharmacal claims. 

Expertise of Professor Mitts, Mr Nelen and Mr Smith 

32. Burford’s trading data analysis expert is Prof Mitts, who is an Associate Professor of Law at 

Columbia University, principal of a consulting firm specialising in financial economics, and 

recipient of a law degree from Yale University and a PhD in finance and economics from 

Columbia University.19 He has provided his expert opinions in relation to several previous and 

ongoing matters involving market manipulation,20 to the US Securities and Exchange 

Commission and other regulatory bodies.21 Not only is Prof Mitts eminently qualified and 

experienced to provide expert evidence on the analysis of trading data for indications of layering 

and spoofing, he is also an independent expert who owes his primary duty to the Court.22  

33. Burford’s financial markets practice expert is Mr Nelen, who is an independent consultant with 

graduate degrees in financial risk management and accounting.23 Mr Nelen has worked 

previously as a financial regulator with the FCA, FSA, and their Swiss equivalent (FINMA), 

and as Compliance Manager and Group Head of Compliance, respectively, at two world-class 

algorithmic trading firms, Sun Trading and Maven Securities.24 Mr Nelen has direct experience 

of developing and assessing surveillance systems for detecting market manipulation and in 

reviewing trading strategies and algorithms for signs of manipulation.25  Mr Nelen is also an 

independent expert who understands that his primary duty is to assist the Court.26 

 
19  Mitts 1 at Appendix A, paras. 72 – 79 [B1/2/66-67]. 
20  Professor Mitts is unable to provide details of his previous expert work on market manipulation cases due to his 
confidentiality obligations: Mitts 2 at para. 15 [B1/5/105]. 
21  Mitts 1 at Appendix A, para. 77 [B1/2/67].  
22  Mitts 2 at para. 2 [B1/5/97]. 
23  Nelen 1 at para. 8 [B1/6/280]. 
24  Nelen 1 at paras. 9-13 [B1/6/281-282]. 
25  Nelen 2 at para. 7 [B2/7/302.3]. 
26  Nelen 1 at para. 2 [B1/6/277]. 



08072-00008A/11364376.1   
 

9 

34.  LSE’s evidence on trading data analysis and financial markets practice comes from Mr. Smith, 

who is employed by LSE as Head of Market Supervision and whose educational qualifications 

are not provided.27 Mr Smith makes an extraordinary attack on Mr Nelen’s professional 

experience and qualifications in an attempt to undermine his evidence.28 Mr Smith seeks to 

downplay Mr Nelen’s experience at the FCA and FSA and speculates as to what his role there 

and as a senior compliance officer at two algorithmic firms involved.  

35. Mr Nelen responds to this attack at paragraphs 5-9 of Nelen 2:29  

(1) At the FCA, Mr Nelen was involved in detailed analysis of trading datasets and analysed 

and compared the market abuse surveillance systems, controls and resources of numerous 

of trading venues and sell-side institutions. 

(2) As a senior compliance officer at Maven and Sun Trading, Mr Nelen took part in daily 

reviews and discussions about the behaviour of new and existing algorithms with traders, 

trading strategy architects and programmers, including in-depth descriptions of algorithm 

design and large datasets of showing behaviour under different conditions in various 

trading venues. Mr Nelen also conducted in-depth due diligence of sell-side order 

execution algorithms operated by most of the top 10 sell side institutions and a number of 

other algorithm providers. 

(3) At Maven, Mr Nelen took the lead in developing an in-house market surveillance system. 

Contrary to Mr Smith’s speculation that this was to save money, the opposite was the case: 

Maven expended significant resources to build its own system because it did not consider 

commercially available systems to offer sufficient protection. 

36. Mr Smith’s description of his own background provides no indication that he has superior 

relevant experience. Mr Smith’s relevant experience prior to joining LSE is confined to 2½ years 

at the FSA/FCA from mid-2008 to the end of 2010.30 While Mr Smith says he was “called upon 

to assist in various cases requiring an order book construction”, he does not claim to have been 

involved in any analyses relating to layering and spoofing.31 From 2010 to 2015, Mr Smith 

worked in industry, about which he says only that he was “in a senior regulatory advisory and 

equities market structure capacity”.32 In 2015, Mr Smith joined LSE “to enhance their market 

 
27  Smith 1 at para. 1 [C1/3/42]. 
28  Smith 2 at paras. 6-15 [C1/4/83-86]. 
29  [B2/7/203.3-302.4]. 
30  Smith 1 at para. 13 [C1/3/45-46]. 
31  Smith 1 at para. 13 [C1/3/46]. 
32  Smith 1 at para. 14 [C1/3/46]. 
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surveillance and supervision function”.33 However, Mr Smith describes his role at the LSE as 

being to “run a large department that specialised in the live market management of LSE’s 

trading venues […], market abuse detection and algorithmic alert development”.34  It is, 

therefore, far from apparent that Mr Smith has personal knowledge and experience of the matters 

pertaining to layering and spoofing on which he gives evidence. Indeed, throughout his two 

witness statements Mr. Smith makes repeated references to work being done by members of his 

team,35 whose detailed qualifications and experience are not provided.  

37. There is no proper basis to consider (especially in the absence of oral evidence) that Prof Mitts 

or Mr Nelen are any less experienced or qualified than Mr Smith in their respective expert fields. 

Rather, Prof Mitts’ and Mr Nelen’s qualifications and experience should lead the Court to prefer 

their evidence over that of Mr Smith, where there is any conflict.  

38. Moreover, both Prof Mitts and Mr Nelen are independent experts under a duty to assist the court, 

whereas Mr Smith is employed by LSE. This is important not only because Mr Smith has an 

obvious interest in taking the side of his employer, but because some of the points made by Prof 

Mitts and Mr Nelen involve criticism of the approach to detecting and analysing the trading data 

for market manipulation that LSE has adopted under Mr Smith. Mr Smith cannot be expected to 

respond to such criticisms dispassionately, nor does he. His attack on Mr Nelen contains an 

obvious element of self-justification, as do other passages where he defends LSE’s conduct. The 

LSE has chosen to rely on Mr Smith in lieu of instructing an independent expert. That provides 

another reason why the evidence given by Prof Mitts and Mr Nelen should be given more weight 

and preferred to that of Mr Smith.  

Analysis of Trading Patterns 

39. Prof Mitts’ evidence analyses trading patterns using the direct feed of order book activity from 

LSE for Burford’s stock.36 This shows the stream of all order messages submitted to LSE and 

Turquoise but it does not reveal the identity of the market participant submitting them.37  

40. The information provided for each order includes the timestamp (to microsecond38 accuracy), 

the order type (buy/sell), the price and number of shares which it is sought to trade. The data 

also shows when an order is created, cancelled, modified or executed. Each order is identified 

 
33  Smith 1 at para. 15 [C1/3/46]. 
34  Smith 2 at para. 15 [C1/4/86]. 
35  E.g., Smith 1 at paras. 21-23 [C1/3/49-50]; Smith 2 paras 43, 52, 57 [C1/4/96, 100, 101]. 
36  Mitts 1 at para. 17 [B1/2/36]. 
37  Mitts 1 at para. 19 [B1/2/36].  
38  Millionth of a second. 
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by a unique ID which remains the same where an order is modified, e.g., by adjusting the price. 

Prof Mitts was able to reconstruct the full order book for Burford’s shares over the Relevant 

Period, with the exception that he is not able to identify who is behind each order.39  

41. In Mitts 1, Prof Mitts analyses this data on a minute-by-minute basis40 and, in respect of certain 

time periods, at the level of a single millisecond.41 His analysis, which reflects that used in prior 

successful prosecutions of market manipulators, 42 focuses on the following elements: 

(1) The excess number of sell-side order cancellations over that normally to be expected 

during a period of high price volatility. These indicate the submission of large numbers of 

sell orders without a genuine intention to trade in order to drive the price down;43 

(2) Examination of specific patterns of order cancellation involving intense sell-side 

cancellations followed by a buy-side execution. These are evidence of spoofing and 

layering “loops”, i.e., submission of non-genuine sell orders to drive the price down to a 

point where a manipulator can execute a profitable buy-side order;44 

(3) Examination of 15 one-minute trading periods –  five on 6 August 2019 (during which the 

share price fell by 6.5%) and ten on 7 August 2019 (during which it fell by 48.6%). This 

shows that the majority of the price fall over the Relevant Period was driven by short bursts 

of net sell-side order cancellations, and is a strong indicator of spoofing and layering.45 

42. Prof Mitts conducts further analyses in relation to the above in Mitts 2 in response to various 

points made by Mr Smith, and shows that none of them alter his conclusion that, on the data 

available to him, there is “strong evidence that the shares of Burford’s stock were subject to 

spoofing and layering” over the Relevant Period.46 For the reasons given at paragraphs 120-124 

below, that exceeds the good arguable case requirement applicable here. 

Excess sell-side order cancellations 

43. Prof Mitts explains why the rapid creation and cancellation of large numbers of sell orders is 

“strong evidence of manipulative intent”, in particular where such orders are priced at above the 

 
39  Save in the case of Executable Quotes, addressed below. 
40  Mitts 1 at para. 19 [B1/2/36-37]. 
41  E.g., Mitts 1 at para. 40 [B1/2/48-49]. 
42  Mitts 2 at paras. 16, 40 [B1/5/105-106, 119]. 
43  Mitts 1 at 4(a)-(c) [B1/2/29-30]. 
44  Mitts 1 at para. 4(d) [B1/2/30]. 
45  Mitts 1 at para. 4(e) [B1/2/31]. As noted at pargraphs 69-70 below, in Mitts 2, Prof Mitts has since excluded one 
of the 5 minutes on 6 August 2019 which coincided with a market ‘circuit breaker’ event, but has shown that this does not 
affect the validity of his overall analysis. 
46  Mitts 2 at para. 69 [B1/5/133]; see also Mitts 1 at para. 5 [B1/2/31]. 
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current best offer.47 He gives the example of a seller who genuinely believes a stock is 

overvalued, and who would try to sell at or even below the current price because to try and sell 

above the current price is inconsistent with a belief that the price will fall.48 On the other hand, 

a seller who submits a sell order at above the current price in the genuine belief that the price 

will rise would not cancel it before it could execute.  

44. By contrast, a trader seeking to manipulate a share price downward will not only submit sell 

orders at just above the current price, but revise them downwards as the price falls. This creates 

the false impression of a “wave of supply” at just above the current price,  so maintaining 

downward price pressure. Large numbers of sell-side orders being created and then cancelled at 

above the current best offer price is thus evidence of manipulation, i.e., submission of orders 

without any genuine intention to trade, but which send a false pricing signal to the market. 49 

45. In Mitts 1, Prof Mitts examines sell-side order cancellations in four ways: 

(1) The total number of cancellations: On 6 August 2019, sell orders for 12.85 million shares 

were cancelled in the hours following the 6 August Tweet at 1:30pm compared to 2.2 

million in the hours before it.  On 7 August 2019, sell orders for 91.77 million shares were 

cancelled in the period after the 7 August Tweet at 8:53am. 50 

(2) The net balance of sell-side cancellations after subtracting the number of buy-side 

cancellations: This adjusts for the natural increase in cancellations on both sides of the 

order book that would be expected during a period of price volatility as a result of market 

makers updating their buy and sell offers to match movements in the share price. Prof 

Mitts finds that, in the period before the 6 August Tweet, buy and sell order cancellations 

are balanced, but there are significant imbalances over the remainder of the Relevant 

Period.51 On 6 August 2019, there were 40 trading minutes after 1:30pm with a net sell-

side cancellation imbalance in excess of 10,000 shares, as compared with only 4 trading 

minutes before 1:30pm. On 7 August 2019, there were 245 trading minutes after 9:53am 

with a net sell-side imbalance in excess of 10,000 shares, with a total net sell-side 

imbalance of 17.8 million shares.52 

 
47  Mitts 1 at paras. 20-24 and fn. 12 [B1/2/37-38]. 
48  Mitts 1 at para. 22 [B1/2/37-38]. 
49  Mitts 1 at paras. 23-24 [B1/2/38]. 
50  Mitts 1 at para. 33 [B1/2/43-44]. 
51  Mitts 1 at para. 35, Figures 5 and 6 [B1/2/44-45]. 
52  Mitts 1 at paras. 37-38 [B1/2/46-47]. 
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(3) Orders which were cancelled within the same  millisecond53 on 6 and 7 August 2019 

respectively: This analysis eliminates the possibility that the increase in net sell-side 

cancellations was the result of market reaction to the Muddy Waters tweets bringing new 

sellers into the markets. He shows that many of the cancelled sell orders were created and 

cancelled within microseconds, often at above the prevailing best offer. That is 

inconsistent with the behaviour of genuine sellers responding to a falling market who 

would typically submit orders below the prevailing best offer, e.g., by submitting a market 

sell order to match against a current best-bid buy-side order.54 

(4) Appling a regression analysis: This shows that the order cancellations seen in the Relevant 

Period after the 6 August Tweet are statistically unlikely to be seen in the course of  non-

manipulative trading. He does this by deriving the normal relationship between creation 

and cancellation of both sell- and buy-side orders by reference to trading during July 2019 

and using this to estimate the abnormal level of sell-side order calculations during the 

Relevant Period on both an absolute and a net basis.55 As shown by Figures 9 and 10 of 

Mitts 1, the net abnormal cancellation volume begins to build significantly at around 3pm 

on 6 August 2019, and explodes on 7 August 2019 to reach in excess of 10 million shares. 

Further, many of the abnormally cancelled orders relate to those placed above the best 

offer, deep within the order book.56 

46. Prof Mitts’ conclusion is that the above analysis supports the existence of market manipulation 

in Burford’s shares over the Relevant Period.57 

47. In Smith 1, Mr Smith criticises Prof Mitts’ analysis of cancellation volumes on the ground that 

it is based upon a “fundamental” error because it does not exclude symmetric order cancellations 

(i.e., simultaneous cancellations of buy and sell orders), including cancellations of “Executable 

Quotes” (“EQs”), which are symmetric buy and sell orders placed by market makers.58 As Prof 

Mitts points out, this criticism is itself fundamentally flawed because his conclusions are based 

on his findings in respect of net order cancellations which automatically adjusts for symmetric 

cancellations.59 Indeed Prof Mitts explains that the rationale for focussing on net cancellations 

is “to rule out the concern that these sell order cancellations are symmetrically matched by buy-

 
53  Thousandth of a second. 
54  Mitts 1 at paras. 40-41, Tables 2-3[B1/2/48-50]. 
55  Mitts 1 at paras. 45-49, Figures 9-10 [B1/2/51-56]. 
56  Mitts 1 at para. 50 [B1/2/56]. 
57  Mitts 1 at paras. 38, 41, 51 [B1/2/47, 49-50, 57]. 
58  Smith 1 at paras. 5 - 6 [C1/3/42-32]. 
59  Mitts 2 at para. 6(a) [B1/5/98-99]. 
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side order cancellations”.60  Even so, to remove any doubt, Prof Mitts re-performed his analysis 

with EQs excluded, demonstrating that this has no material effect on his findings.61 

48. Mr Smith also complains that Prof Mitts failed to identify that, notwithstanding the identification 

of short-term periods of significant imbalance, sell- and buy-side cancellations were “broadly 

symmetric across the relevant period”.62 As Prof Mitts explains, for the purpose of identifying 

spoofing and layering conducted, it is not appropriate to look at imbalances over long time 

periods due to the fact that manipulative trading typically involves high-frequency trading over 

short periods of time.63 Not only is Prof Mitts’ approach consistent with prior, successful market 

manipulation prosecutions, but he shows that the trading data in those cases also shows “broadly 

symmetric” cancellations across the 10-minute and full-day periods used by Mr Smith.64 This 

shows why it is not relevant that cancellations may look symmetric over longer time periods: 

what matters are short-term imbalances. 

49. In any event, the data relied on by Mr Smith do not support his assertion: they show that, in the 

52 trading minutes before the 7 August Tweet, the number of minutes with buy-side imbalances 

outnumbered those with sell-side imbalances, but afterwards the balance shifted the other way.65  

50. A further criticism levied by Mr Smith is that Prof Mitts treats amendments to orders as 

equivalent to the cancellation of an existing order and the creation of a new one, on the basis 

that (according to Mr Smith) an amendment to the price or volume of an order “to react to a 

change in market data” is a “fully legitimate form of participation in financial markets”.66 This 

criticism is fundamentally misplaced. Amending an order is functionally and legally equivalent 

to cancelling and creating an order, and sends exactly the same pricing signal to the market.67 

The MAR expressly includes “modification” of orders as conduct capable of being market 

manipulation, and numerous past instances of market manipulation have been effected via 

amendments to orders.68 Prof Mitts’ approach is the standard approach in the literature.69 

51. Mr Smith uses this incorrect approach to amendments to try and undermine Prof Mitts’ analysis 

of order cancellations within the same millisecond considered in Tables 2 and 3 of Mitts 1, on 

 
60  Mitts 1 at para. 35 [B1/2/44]. 
61  Mitts 2 at paras. 18-20 and Appendix A [B1/5/109-111, 135]. 
62  Smith 1 at para. 5 [C1/3/43]. 
63  Mitts 2 at para. 39 [B1/5/118]. 
64  Mitts 2 at paras. 39-41 [B1/5/118-119]. 
65  Mitts 2 at para. 17(f) [B1/5/109]. 
66  Smith 1 at para. 32 [C1/3/54]. 
67  Mitts 2 at para. 23 [B1/5/112-113]. 
68  Mitts 2 at para. 24 [B1/5/113]. 
69  Mitts 2 at para. 23, fn. 31 [B1/5/112-113]. 
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the basis that the orders in these tables were not cancelled but only amended which (he claims) 

“demonstrates that they were genuine” (original emphasis).70 For the reasons given at paragraph 

50 above, Mr Smith’s approach betrays a fundamental misunderstanding as to the use of order 

amendments by market manipulators. Mr Smith makes further erroneous attempts to undermine 

this part of Prof Mitts’ analysis: 

(1) Mr Smith asserts that he (unlike Prof Mitts) is “able to see that a sequence of amendments 

relates to the same order placed by the same participant, or see whether they ultimately 

conclude in execution”.71 That is simply wrong: Prof Mitts is able to track amendments 

(via their order IDs) and has done so.72 Prof Mitts shows that the vast majority of amended 

orders were never executed.73 

(2) Mr Smith also claims that he (unlike Prof Mitts) is in a position to know whether a given 

order is genuine because he can see the identity of the person placing it and therefore 

whether it relates to an existing holder trying to sell stock.74 This is directly contradicted 

by Mr Jenkins (LSE’s Head of Compliance), who states that “LSE does not hold data on 

each underlying entity or individual placing an order”.75 Rather Mr, Jenkins says:  

“[w]here a market participant trades as principal, the LSE will have access to the 
identity of the market participant (but not the name of the underlying fund manager, or 
client on whose behalf the order may be placed. A market participant can trade as 
principal with LSE and then enter into a further trade with its own underlying 
client…Where a market participant trades as agent for a third party, the LSE will have 
access to the identity of the market participant and its immediate client. In either 
scenario, the information held by the LSE may not identify the whole chain of entities 
or individuals involved in placing a trade”.76 

(3) Mr Jenkins’ evidence is consistent with that of Mr Nelen:77 

“even where a proprietary trading firm has direct market access to the exchange, 
typically that firm will have several trading desks operating independently of one 
another. Thus even where it appears to the exchange that a single proprietary trading 
firm is attempting to sell shares in an issuer which the firm had previously bought, 
there can be no assurance that this reflects a single trader’s decision to sell a 
previously acquired long position.” 

 
70  Smith 1 at paras. 58,  61 [C1/3/65, 68-69]. 
71  Smith 1 at para. 62 [C1/3/69]. 
72  Mitts 2 at paras. 7(a), 28 [B1/5/99, 114-115]. 
73  Mitts 2 at para. 36 [B1/5/117]. 
74  Smith 1 at para. 62 [C1/3/69]. 
75  Jenkins at para. 98 [C1/1/28]. 
76  Jenkins at para. 96(a) [C1/1/27]. 
77  Nelen 1 at para. 55 [B1/6/296]. 
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Mr Nelen adds that even on a single trading desk, traders will build positions through a 

variety of methods including directly and through brokers, limiting the extent to which 

LSE has knowledge of any individual trader’s position.78  

(4) Thus, on the basis of the order book information alone, Mr Smith was not in a position to 

determine whether or not individual orders or chains of amendments involved legitimate 

trading or market manipulation. In Smith 2, he admits as much, explaining that his analysis 

“was conducted based on my and my team’s understanding of the operation of market 

participants’ trading strategies including through speaking with the market participants 

directly”.79 Nor was  Mr Smith in a position to say that he is “certain” none of the orders 

included at Tables 2 and 3 of Mitts 1 are manipulative80 when he is relying on undisclosed 

hearsay evidence from the very individuals singled out as potential manipulators. 

(5) In any event, that sell orders may have been placed by participants who purchased a long 

position earlier in the day does not mean that they are not manipulative. In each of the Da 

Vinci, Sarao, and Lek Securities prosecutions, intraday purchases followed by subsequent 

sales were integral to the manipulators’ strategy.81 Mr Smith’s assertion that certain trades 

in Tables 2 and 3 of Mitts 1 involved “a single intraday algorithmic market participant” 

attempting to sell a previously acquired position is not evidence of a lack of manipulation. 

52. Mr Smith asserts that the trades identified at Tables 2 and 3 of Mitts 1 cannot be manipulative 

because they lack sufficient market depth.82  The market depth of an order measures the 

percentage of the visible order book volume constituted by that order: i.e., if there were extant 

sell orders for 1000 shares, an order for 100 shares would have a market depth of 10%. Market 

depth can also be measured by reference to the percentage volume at given price levels. Mr 

Smith asserts that he “would expect a spoof order (or the aggregate of all spoof orders at a 

particular time) to make up over 50% of the top ten price levels”83, but that none of the orders 

in Tables 2 and 3 of Mitts 1, according to Mr Smith, “remotely approach that”.84 

53. Again, Mr Smith’s approach flies in the face of previous prosecutions, which demonstrate that 

market manipulation can take place at market depths of 1-4% of the top 10 price levels.85 By 

 
78  Nelen 1 at para. 56 [B1/6/296-297]. 
79  Smith 2 at para. 52 [C1/4/100]. 
80  Smith 1 at para. 60 [C1/3/68]. 
81  Mitts 2 at para. 46 [B1/5/121-122]. 
82  Smith 1 at para. 65 [C1/3/70]. 
83  Smith 1 at para. 59.2 [C1/3/66]. 
84  Smith 1 at para. 65 [C1/3/70]. 
85  Mitts 2 at paras. 8(b), 32-33 [B1/5/100, 116-117]. 
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comparison, all but 3 of the orders identified in Table 2 of Mitts 1 have a market depth exceeding 

1%, as do each the orders in Table 3, with the majority exceeding 4% (often by a large margin).86  

Spoofing and Layering Loops 

54. A spoofing and layering loop is a pattern in which large numbers of sell-side orders are created 

to induce a downward price movement in a stock, followed by a buy-side execution at the lower 

price and the cancellation of the sell-side orders.87 This enables an investor holding a short 

position to profit from a drop in the share price. 

55. Prof Mitts analyses the existence of such loops by examining the volume of sell-side orders 

submitted in between successive executions of buy-side orders, in order to derive the number of 

cancelled sell-side orders per second preceding each buy-side order. This is a standard analytical 

method used in prior market manipulation cases.88 The results are striking and “extremely 

unlikely to have occurred by random chance”:89 

(1) Prior to the 6 August Tweet, the average volume of sell-side orders created and then 

cancelled was 120 shares per second, of which circa 100 were deep in the limit book.  

(2) After the tweet on 6 August 2019, the figures increase to 1259 and 1064 shares per second 

respectively (a 10-fold increase) , and on 7 August they rise further to 3528 and 2658 share 

per second respectively (a 29-fold increase). 

56. Prof Mitts then examines two ‘loops’ in further detail, one at around 2:43pm on 6 August 2019 

and another at just after 8:24am on 7 August 2019. This shows numerous sell-side orders 

submitted above the current best offer, often by up to 5% or more.  This is “highly consistent 

with spoofing and layering” because it indicates a spate of non-bona-fide sell-side orders being 

submitted in order to drive the share price down before a buy-side order is executed.90 

57. Prof Mitts also examines the 6 minutes leading up to the 7 August Tweet, from 8:46am to 

8:51am, and compares these to the time period from 8am to 8:45am.91 Over this earlier period, 

an average of 20,546 sell-side orders were cancelled per minute prior to each execution (of which 

17,483 were deep in the order book), i.e., 342 and 291 cancellations per second respectively.92 

 
86  See Tables 2 and 3 in Smith 1 at para. 59.2 [C1/3/67-68]. 
87  Mitts 1 at para. 53 [B1/2/57-58]. 
88  Mitts 1 at para. 54 [B1/2/58]. 
89  Mitts 1 at para. 56 [B1/2/58]. 
90  Mitts 1 at paras. 57-61, Tables 4 and 5 [B1/2/59-61]. 
91  Mitts 1 at para. 62 [B1/2/61-62]. He excludes 8:52am as, while the 7 August Tweet itself was not published until 
8:53am, Muddy Waters’ website was amended to include reference to Burford at 8:52am, which some market participants 
may have observed. 
92  Mitts 1 at para. 63 [B1/2/62]. 
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In the 6 minutes prior to the 7 August Tweet, this rose four-fold to 123,378 and 104,898 per 

minute.93 While this is below the average level for the day as a whole, the sharp increase in sell-

side order cancellations just before the 7 August Tweet suggests that some manipulators had 

advance knowledge of the timing and subject of the 7 August Tweet and sought to create 

downward momentum in the share price of Burford to coincide with it. 

58. Mr Smith’s response to this evidence is the same as his response to Tables 2 and 3 of Mitts 1: 

he asserts that the trades in question cannot be manipulative on the basis that they involve 

amendments to orders, that he understands the rationale for each order, and that they have 

insufficient market depth.94 For the reasons given at paragraphs 50-53 above, these contentions 

do not offer any convincing basis to conclude that the orders in question were non-manipulative. 

59. Mr Smith asserts that some of the orders included in Tables 4 and 5 of Mitts 1 were placed by 

automated “execution algorithms” programmed to limit executed sales to a given proportion of 

traded volume.95 Mr Smith also asserts that “if an automated strategy is used it cannot ‘spoof’ 

by design of the algorithm”.96 That is plainly wrong because the spoofing and layering in the Da 

Vinci and Sarao prosecutions were both executed via algorithms.97 Moreover, there is nothing 

to prevent limited-rate execution algorithm from operating in a manipulative way. The FCA has 

warned of the risks that algorithms programmed to achieve a certain result may do so in 

manipulative ways,98 and Prof Mitts gives an example of how an execution algorithm matching 

Mr Smith’s description could use layering and spoofing to achieve its purpose.99  

60. Mr Smith’s identification of certain trades in Tables 4 and 5 as submitted by execution 

algorithms provides no assurance that they were not manipulative. In any event, Mr Smith only 

identifies 3 orders on 6 August and one on 7 August 2019 as placed by such algorithms.100 

Price Response 

61. Prof Mitts’ conclusion as to the impact of layering and spoofing Burford’s share price is:101 

“…the decline in the price of Burford’s stock on 6 and 7 August was driven by large waves of 
sell-side order cancellations. During five one-minute periods on 6 August, Burford's stock fell 
6.5%, or over £170 million. During these periods, on average, 72,821 net sell-side shares were 

 
93  Mitts 1 at para. 63 [B1/2/62]. 
94  Smith 1 at paras. 66-70 [C1/3/70-71]. 
95  Smith 1 at paras. 69 [C1/3/70-71]. 
96  Smith 1 at para. 93 [C1/3/78].  
97  Mitts 2 at para. 42 [B1/5/120]. 
98  Mitts 2 at para. 43 [B1/5/120]. 
99  Mitts 2 at para. 44 and Appendix H [B1/5/12-121, 176-178]. 
100  Smith 1 at para. 69 [C1/3/71-72]. 
101  Mitts 1 at para. 4(e) [B1/2/31]. 
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cancelled per minute (i.e., after subtracting buy-side order cancellations). Similarly, during 
ten one-minute periods on 7 August, Burford's stock fell 48.6%, or over £868 million. During 
these periods, on average, 46,860 net sell-side shares were cancelled per minute.  By way of 
comparison, from 1 July to 31 July 2019, on average 0.21 net sell-side shares were cancelled 
per minute—orders of magnitude smaller than on 6 and 7 August.  The extremely large net 
sell-side cancellation volume during the minutes when Burford’s share price decreased is 
strong evidence that the price decline on 6 and 7 August 2019 was not induced by ordinary 
trading in Burford’s stock.” 

62. This decline is linked to the existence of layering and spoofing loops: evidence of more intense 

loops (in the form of a higher cancellation rate of sell orders between successive executions of 

buy orders) is strongly correlated with a lower execution price.102 

63. Prof Mitts does not say that the entirety of the fall in Burford’s share price over the Relevant 

Period was caused by such loops or manipulation more generally. He accepts that an element of 

the price decline will be attributed to genuine sellers reacting to the Muddy Waters Tweets.103 

But that does not make it less likely that there was also market manipulation.104 On the contrary, 

as seen in Sarao, manipulators may well prefer to be active in periods of market volatility.105 As 

Prof Mitts observes, “the aim of a market manipulator is to influence the behavior of other 

traders in order to move the stock price. A manipulator is more likely to be able to move a stock 

price down (or further down) if other traders are already predisposed to sell”.106 

64. Mr Smith, by contrast, claims that “a more credible” or “the most likely” explanation for, or the 

“primary driver” or an “alternative likely cause” of, the entire decline in Burford’s share price 

was aggressive selling by market participants in the wake of the Muddy Waters Tweets.107 

Whichever of these possibilities the LSE prefers, this evidence of Mr Smith is wholly inadequate 

to rebut Prof Mitts’ evidence because it admits implicitly that there may be other “drivers” of 

the price decline and Mr Smith does not provide any cogent analysis to support his assertions. 

65. Prof Mitts looks closely at how Burford’s share price responded to trading events over the 

discrete minutes examined in Mitts 1 and Smith 1.108 Prof Mitts’ analysis reveals a fundamental 

flaw in Mr Smith’s assertions by showing that the largest falls in Burford’s share price in those 

 
102  Mitts 1 at paras. 69-70, Figures 11 and 12 [B1/2/63-65]. 
103  Mitts 2 at para. 51 [B1/5/124]. 
104  Mitts 2 at para. 51 [B1/5/124]. Prof Mitts describes the conclusion that there was no market manipulation 
because non-manipulative factors also contributed to the decline in Burford’s share price as a “logical fallacy”. 
105  Mitts 2 at para. 51 [B1/5/124]. 
106  Mitts 2 at paras. 52 [B1/5/124]. 
107  Smith 1 at paras. 79-80, 94, 95 [C1/3/74-75, 78-79]. 
108  Mitts 2 at paras. 54-56 [B1/5/125-128]. 
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minutes came in response to cancelled sell-side orders not accompanied by trading, with only a 

minority of the decline being in response to executed sale transactions. In particular: 

(1) Over the 4109 minutes on 6 August 2019 analysed in Mitts 1, during which Burford’s share 

price fell by £2.36, only 7.2% of the price decline seen can be attributed to market reaction 

to actual sales. By contrast, 58% of the price decline took place in response to unexecuted 

sell orders, with the balance of the decline being attributable to other factors such as 

market-wide movements. 

(2) Over the 10 minutes of 7 August 2019 analysed in Mitts 1, during which Burford’s share 

price fell by £9.15, 7.1% of the price decline can be attributed to market reaction to actual 

sales, as compared to 61% in response to unexecuted sell orders, again with the balance of 

the decline being attributable to other factors such as market-wide movements. 

(3) Of the unexecuted sell-side orders that prompted a price decline, only 5% (on 6 August) 

and 7% (on 7 August) subsequently executed, even when taking into account subsequent 

amendments to the orders.110  

Prof Mitts’ evidence shows that the fall in Burford’s share price over the Relevant Period was 

substantially driven by large volumes of sell-side orders that never executed, rather than by 

“aggressive selling” by holders of Burford shares, as Mr Smith suggests. 

The “Smith Factors” 

66. Mr Smith identifies what he considers to be the “main factors” that would indicate that trading 

is subject to market manipulation.111 These “Smith Factors” include (at the level of the trading 

book) skewed order counts and volumes, skewed cancellations, and skewed order-to-trade 

ratio.112 The existence of these factors are exactly what Prof Mitts has observed during the 

Relevant Period, as set out above. 

67. Mr Smith also identifies factors at the level of individual trades, i.e., order amendments which 

did not fully execute, were not EQs, remained within 10 levels of the best offer, and which were 

posted “close to (but not at) the best price level” but then “amend[ed] the price away [as] the 

best offer move[d] towards the order.”113 

 
109  Excluding the single ‘circuit breaker’ discussed at paras 69-70 below. 
110  Mitts 2 at para. 56 [B1/5/126-128]. 
111  Smith 1 at paras. 28-29 [C1/3/51-53]. 
112  Smith 1 at para. 29 [C1/3/52-53]. 
113  Smith 1 at paras. 29.4-29.5 [C1/3/52-53]. 
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68. Prof Mitts agrees with Mr Smith that orders with these characteristics are likely to be 

manipulative (although he does not agree that only such orders are manipulative: the spoofed 

orders in Sarao did not meet these criteria).114 Prof Mitts has performed a further analysis and 

found numerous orders which satisfy the Smith Factors.115 Thus, even on Mr Smith’s own 

approach, there is clear evidence of layering and spoofing in Burford’s shares going well beyond 

the ‘good arguable case’ requirement. Prof Mitts also found examples of order chains following 

the same pattern as the manipulative trading involved in the Sarao case, i.e., “modif[ying] … 

orders by lowering [...] offers to keep them near the best offer, thus ensuring that the downward 

price pressure remained constant.”116 

Impact of “Circuit Breaker” 

69. Mr Smith states that Mitts 1 “contain a particular technical error” in relation to the analysis of 

trading during 15:09 on 6 August 2019.117 This is because this minute coincided with an 

Automatic Execution Suspension Period or “circuit breaker” during which automated trading 

was paused. Mr Smith asserts that one consequence of this particular “circuit breaker” was a 

high number of order cancellations at 15:09 that are unrelated to possible market manipulation.118 

70. Mr Smith accepts that the existence of the “circuit breaker” was not apparent in the data analysed 

by Prof Mitts and so it is understandable that he did not adjust for it.119 Prof Mitts has re-

performed his analysis of trading on 6 August 2019 with this minute excluded and shows that it 

has no material impact on his findings.120 That is not surprising since Prof Mitts’ conclusions 

“are based on an analysis of hundreds of minutes throughout two trading days, and are 

unaffected by the exclusion of a single minute of trading”.121 

Evidence of Financial Markets Practice 

71. Mr Smith makes various assertions as to the validity of Prof Mitts’ approach from the standpoint 

of financial markets practice.122 Since Prof Mitts is not a market practitioner, Burford has 

adduced independent expert evidence from Mr Nelen to respond to these points.  

 
114  Mitts 2 at para. 27 [B1/5/114]. 
115  Mitts 2 at para. 29 and Appendix B [B1/5/115, 136-140]. 
116  Mitts 2 at para. [30] [B1/5/116]; Sarao Indictment at para. 23 [B4/880, 888]. 
117  Smith 1 at paras. 81-82 [C1/3/75]. 
118  Smith 1 at paras. 86-88 [C1/3/76-77]. 
119  Smith 1 at para. 89 [C1/3/77]. 
120  Mitts 2 at paras. 48-49 [B1/5/123]. 
121  Mitts 2 at para. 49 [B1/5/123]. 
122  For the reasons explained in the Admissibility Skeleton, paragraphs 19, 35 (lines 11-18), 43-46, and 59-64 of 
Smith 2 go beyond the scope of the permission given to the LSE in the CMC Order, are therefore inadmissible, and should 
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Market Surveillance 

72. Mr Smith places reliance on LSE’s automated market surveillance system, Millennium 

Pentagon, as an effective means for detecting market manipulation.123 He states that “In relation 

to Burford’s trading on 6 and 7 August 2019, Pentagon did not identify any trading patterns 

consistent with spoofing and layering. If any material layering and spoofing had taken place (let 

alone on the vast scale alleged by Burford), we would have received multiple alerts from our 

systems”.124 Mr Smith did not, however, give any details of how Millennium Pentagon worked.  

73. In the absence of those details, Mr Nelen draws on his experience of assessing, using and 

developing market surveillance systems, together with Mr Smith’s explanations of LSE’s 

general approach to analysing market manipulation. In particular, Mr Nelen explains that: 

(1) Market surveillance systems are not infallible and their ability to detect various kinds of 

market abuse is critically dependent upon how they are programmed.125 

(2) Market surveillance systems require appropriate and ongoing calibration. To be effective 

at detecting market abuse in relation to a given stock, the system parameters must be set 

appropriately for that stock and its trading characteristics. Different parameters may be 

needed in periods of high volatility.126  

(3) There is a trade-off between the sensitivity of a system, and its propensity to generate false 

alerts: the more sensitive the system, the more likely it is to be triggered by non- 

manipulative trading.  Systems thus tend to be calibrated towards the level of resources 

available to investigate alerts. 127  

(4) In a time of high market stress (such as over the Relevant Period), a well-calibrated 

surveillance system would be expected to produce some alerts even if, on subsequent 

analysis, these were found to be false alarms.128 

74. Given Mr Smith’s assertion that LSE’s surveillance system “did not identify any trading 

patterns consistent with spoofing and layering” during the Relevant Period,129 Mr Nelen 

 
be struck out. Neither Mr Nelen nor Burford addresses those matters pending the Court’s ruling on this objection. Burford 
reserves its right to address them should the Court determine that such evidence should be admitted. 
123  Smith 1 at paras. 18-23 [C1/3/48-50]. 
124  Smith 1 at 23 [C1/3/49-50]. 
125  Nelen 1 at 26 [B1/6/285-286]. 
126  Nelen 1 at para. 27 [B1/6/287]. 
127  Nelen 1 at paras. 29 and 30 [B1/6/288]. 
128  Nelen 1 at para. 32 [B1/6/288]. 
129  Smith 1 at para. 23 [C1/3/49-50]. 
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observes that “one explanation for the absence of any alerts during this period is that the models 

used by Millennium Pentagon were at the less sensitive end of the spectrum”.130  

75. In Smith 2, Mr Smith reveals that – contrary to his earlier evidence – Millennium Pentagon did 

trigger one alert for layering.131 While Mr Smith attempts to explain away his evidence in Smith 

1  as meaning only that “no true positive alerts were triggered”,132 that is hard to credit. In any 

event, this late revelation does not change Mr Nelen’s views as to the efficacy of the LSE’s 

systems. Mr Nelen says at para. 12 of Nelen 2:133 

“In my view, the fact that only one layering alert was generated over two days of intense 
volatility is an indication that the system was not configured to be especially sensitive to 
spoofing and layering. My opinion in this regard is only reinforced by the detailed findings in 
the Mitts Reports. In addition, Mr Smith’s late disclosure that Pentagon generated one layering 
alert raises significant further questions about the quality of the audit trail (or the lack of the 
audit trail) that is available to Mr Smith and his team. It should be very straightforward to see 
if any alerts were generated for a particular stock on a given day. That is the most basic 
foundation of market monitoring compliance…” 

76. Mr Nelen also notes that, while Mr Smith says that his team has “over 20 surveillance 

specialists” who conduct reviews of “over 100 alerts per day across LSE’s respective trading 

venues”,134 he does not give any indication as to how much of those resources were relevant to 

trading in Burford. 135 At paras. 32-34 of Smith 2,136 Mr Smith again simply asserts that LSE had 

sufficient resources without giving any details. LSE operates various trading venues including 

the LSE Main Market “one of the largest and most liquid stock exchanges in the world”. AIM 

is just 2.7% of the size of the Main Market and has a reputation of being more lightly regulated. 

As Mr Nelen observes, “I would expect the vast majority of the LSE’s surveillance resources to 

be devoted to the Main Market and nothing in Mr Smith’s statements suggests otherwise”. 137 

77. This lack of detail as to the LSE’s relevant resources is characteristic of Mr Smith’s general 

approach to responding to Nelen 1, and which amounts to little more than saying “trust me”. He 

seeks to criticise Nelen 1 for commenting on Millennium Pentagon without having information 

on its inner workings without acknowledging that this state of affairs is the result of LSE chosing 

 
130  Nelen 1 at para. 33 [B1/6/288-289]. 
131  Smith 2 at para. 29 [C1/4/90-91]. 
132  Smith 2 at para. 29 [C1/4/91]. 
133  [B2/7/302.5]. 
134  Smith 1 at para. 21 [C1/3/49]. 
135  Nelen 1 at para. 34 [B1/6/289].  
136  [C1/4/92-93]. 
137  Nelen 2 at para. 21 [B2/7/302.9].  
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not to divulge this information138 or disclosing any more details of its operation in Smith 2 

beyond saying that Mr Nelen has got it wrong.  

78. At para. 18 of Smith 2, Mr Smith simply asserts that “if spoofing and layering had taken place 

of the type and size alleged, I am confident that LSE’s automated systems would have recognised 

it”, relying on his own description of Burford’s position as being that the spoofing and layering 

took place “on a massive scale and in a readily identifiable way”.139 As Mr Nelen observes, this 

is a volte face from Mr Smith’s position in Smith 1, which was that the trades identified by 

Professor Mitts as suspicious had insufficient market depth to constitute “material spoofing”.140 

Further Mr Nelen’s opinion is that:141 

“spoofing and layering can have a very significant impact on trading and yet escape detection 
by exchanges and regulators for years. For example, Mr Sarao was convicted of spoofing in 
relation to the May 2010 “flash crash”, but it was not until 2015 that action was taken against 
him. A Reuters article suggests that even then, the detection of Mr Sarao’s spoofing is likely to 
have been the result of a whistleblower rather than through market surveillance by the 
exchange. For the reasons I give in Nelen 1, if a surveillance system is not appropriately set 
up and calibrated at a stock-by-stock level, it is possible that it will fail to detect spoofing and 
layering.” 

79. In fact, Smith 2 gives further clues as to why Millennium Pentagon did not trigger any alerts for 

spoofing any layering. At para. 27 of Smith 2, Mr Smith asserts that spoofing and layering is not 

difficult to detect by automated systems because “there needs to be a sufficient volume of orders 

which are cancelled which can then send a false pricing signal to the market.”142 (Emphasis 

added.) This harks back to Mr Smith’s evidence on market depth at para. 59.2 of Smith 1, and 

which is addressed at paragraphs 52-53 above. As Mr Nelen observes, Mr Smith’s reliance on 

market depth in the context of market surveillance suggests that Millennium Pentagon was 

“calibrated only to recognise spoofing and layering where it exceeds a given market depth that 

this market depth is set too high to recognise the spoofing and layering identified in” Mitts 2.143 

80. Mr Smith also asserts that he “would not have expected the system to have generated multiple 

spoofing and layering alerts because the order book was balanced between the buy and sell 

sides”.144 This flies in the face of Prof Mitts’ analysis that, while the order book may have been 

balanced over periods of 10 minutes or more, it was highly skewed at the level of single minutes. 

 
138  Smith 2 at para. 24 [C1/4/89]. 
139  [C1/4/87]. 
140  Smith 1, para. 65 [C1/3/70]; Nelen 2, para. 16 [B2/7/302.7]. 
141  Nelen 2 at para. 16 [B2/7/203.7]. 
142  Smith 2 at para. 27 [C1/4/89-90]. 
143  Nelen 2 at para. 16 [B2/7/302.7]. 
144  Smith 2 at para. 29 [C1/4/90-91]. 
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As Mr Nelen observes, “this suggests that Pentagon may not have been calibrated to respond 

to imbalances over periods of 1 minute, such as those analysed by Professor Mitts, but to look 

over longer time periods which, for the reasons I give in Nelen 1, are not appropriate for 

detecting spoofing and layering conducted through high frequency trading.”145 

81. Nor is Mr Nelen impressed by Mr Smith’s reference to LSE’s “data science function” as a 

means of updating Millennium Pentagon to keep abreast of new patterns of manipulation, but 

again without Mr Smith giving any detail. Nothing in Smith 2 changes Mr Nelen’s view that 

such such updating is inherently a selective and backward-looking process: “new forms of 

market misconduct can only be picked up when the data scientists are informed that specific 

patterns represent misconduct”.146  

82. Far from giving comfort that Millennium Pentagon would have detected layering and spoofing 

such as that identified by Prof Mitts, Smith 2 provides a strong indication as to why it would not 

be detected by Millennium Pentagon: it appears that the system was programmed to be 

insufficiently sensitive to layering and spoofing at low market depths, to ignore imbalances in 

the order book over sufficiently short timescales, and only treated a limited set of historically 

recognised trading patterns as manipulative. 

83. The limited and contradictory descriptions of LSE’s market surveillance systems in Smith 1 and 

Smith 2 are, therefore, incapable of providing assurance that such systems would have detected 

spoofing and layering in Burford’s shares over the Relevant Period and, more importantly, 

provide no answer to the detailed analyses of the order book by Prof Mitts. 

Financial Markets Practice re: Identifying Spoofing and Layering 

84. Given the shortcomings of market surveillance systems, Mr Nelen considers that these cannot 

be regarded as a substitute for post-trading data analysis.147 While Mr Nelen has not reviewed 

the underlying data, he has considered Prof Mitts’ approach from the standpoint of a market 

practitioner and considers it to be robust. Mr Nelen agrees that, provided Prof Mitts’ has 

correctly applied the methodology he describes, the results “provide significant indications that 

trading in Burford shares over 6 and 7 August 2019 was subject to market manipulation.”148 

 
145  Nelen 2 at para .19 [B2/7/302.8]. 
146  Nelen 2 at para. 18 [B2/7/302.8]. 
147  Nelen 1 at para. 6(a) [B1/6/278-279]. 
148  Nelen 1 at para. 6(b) [B1/6/279]. 
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85. By contrast, Mr Nelen’s view, as a financial markets practitioner, is that the approach to 

identifying market manipulation espoused in Smith 1 suffers serious shortcomings: 

(1) Smith 1 adopts an unduly narrow view of what constitutes market manipulation: in 

particular, Mr Smith only considers what practitioners call “volume spoofing and 

layering” as manipulation, thereby excluding forms of spoofing recognised by market 

practitioners that involve “(typically small) orders that are placed at the best bid and best 

offer (“BBO”)…or that improve the BBO without intention to trade and that are 

subsequently cancelled”.149 That is consistent with Prof Mitts’ evidence in relation to 

market depth, and again indicates that LSE has erred in considering only high-volume 

trades are capable of spoofing and layering. 

(2) Mr Smith’s view of order amendments as inherently less likely to be manipulative than 

outright cancellations is contradicted by Mr Nelen’s experience that “market manipulative 

strategies could equally be executed by means of order cancellations or order 

amendments”.150 This is consistent with Prof Mitts’ approach of treating amendments and 

cancellations as equivalent for the purpose of identifying market manipulation. 

(3) Mr Nelen does not consider it relevant that Mr Smith has found cancellations to be broadly 

symmetrical over periods of 10 minutes and longer. As he says, “market participants can 

react in microseconds to any event in the order book. The 10 minute time intervals adopted 

in the Smith Statement are too long to be very relevant to algorithmic trading.”151 

(4) In light of Smith 1, Mr Nelen takes the view that “LSE has not considered all possible 

types of market manipulation”, including through downward order amendments.152 

(5) As noted at para. 51(3) above, Mr Nelen is unable to accept Mr Smith’s assertion that he 

is in a position to know with certainty the identity and rationale of those ultimately 

responsible for placing orders through its systems.153 

86. Mr Smith’s response to this is, again, to say “trust me”. In Smith 2  Mr Smith wrongly describes 

Mr Nelen’s assessment as “based on speculation and conjecture” and asserts that it is 

 
149  Nelen 1 at para. 45 [B1/6/293]. 
150  Nelen 1 at para. 47 [B1/6/294]. 
151  Nelen 1 at para. 50 [B1/6/294-295]. 
152  Nelen 1 at para. 53 [B1/6/295]. 
153  Nelen 1 at paras. 55-57 [B1/6/296-297]. 
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“wrong”,154 but fails to give any details as to what criteria Mr Smith and his team adopted in 

order to assess whether market manipulation had taken place. 

87. Instead, Mr Smith asserts that he “personally stepped through every order event in the 

confidential trading order book of Burford during the relevant period”, “analysing micro-

second by microsecond…order by order, amendment by amendment and trade by trade” and 

that he “[i]nstructed members of the LSE Market Supervision team to query (where necessary) 

particular orders, trading patterns and strategies with our relevant LSE client, in order to 

confirm our understanding of the way trading was developing”.155 Mr Smith also says that he 

“reviewed the order book on a microsecond by microsecond basis over the Relevant Period”.156  

Mr Smith also asserts that he “separately tasked five other specialist market abuse analysts…to 

undertake a separate post trade review”, again involving “analysing each trade in Burford from 

the start of trading on 6 August 2019 to the close of trading on 8 August 2019”.157 

88. A trading day is  8½  hours (8am to 4:30pm). A microsecond is a millionth of a second. Two 

trading days (i.e., the Relevant Period) thus contain 61.2 billion microseconds.  There is no way 

Mr Smith could have analysed trading on a “microsecond by microsecond” basis. Even allowing 

for an element of exaggeration in Mr Smith’s evidence and looking only at the number of 

individual order events he claims to have “personally stepped through”, Mr Smith cannot have 

conducted more than a cursory examination of the data: with over 360,000 order book events 

over the Relevant Period, there are simply not enough working hours in the day for Mr Smith to 

have spent more than a few seconds on each. As Mr Nelen says, “[t]hat is a very fast pace, and 

suggests that Mr Smith could not have been carefully looking at each order event.” 158  

89. One possibility is that Mr Smith adopted criteria to identify orders and trades to be reviewed in 

more depth,159 including  to determine when “particular orders, trading patterns and strategies” 

showed sufficient signs of market manipulation to warrant raising a “query…with our relevant 

LSE client”. But he gives no information at all as to how such orders, patterns and strategies 

were identified beyond that given in Smith 1, and which “were not sufficiently comprehensive 

to give assurance that no layering or spoofing occurred”.160  

 
154  Smith 2 at para. 39 [C1/4/95]. 
155  Smith 2 at para. 39 [C1/4/95]. 
156  Smith 2 at para. 55 [C1/4/100-101]. 
157  Smith 2 at para. 40 [C1/4/96]. 
158  Nelen 2 at para. 23 [B2/7/302.9]. 
159  Nelen 2 at para. 26 [B2/7/302.11]. 
160  Ibid. 
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90. Nor does Mr Smith give any details whatsoever as to what queries were raised with which LSE 

clients and what responses were returned. This is an important point. At para. 52 of Smith 2, Mr 

Smith claims that he is able to distinguish manipulative from non-manipulative trading through 

his “understanding of the operation of market participants’ trading strategies including through 

speaking with market participants directly”, and at para. 56 that “[t]he trading strategies I have 

referred to are known to LSE”.161 But, as Mr Nelen says at paragraphs 30-31 of Nelen 2:162 

“30. […] one would not expect a trader engaged in spoofing and layering to admit it… in my 
experience market surveillance queries from trading venues tend to remain high level and only 
cover subsets of contextual information. I note that the Sarao Indictment states that Mr Sarao 
was contacted by exchanges in the US and Europe on a number of occasions to query his 
activities, and was on each occasion able to give sufficient explanations to satisfy the 
exchanges that his activity was legitimate. I further note that the Indictment states that Chicago 
Mercantile Exchange first contacted Mr Sarao in March 2009 in relation to trading that took 
place in September 2008, which indicates that he was able to trade for 6 months without raising 
any concerns. 

31. […] Having worked at two significant algorithmic trading firms and being intimately 
familiar with the operational aspects of algorithm design and ongoing change management, 
and having experienced only very limited and mostly superfluous interaction with market 
surveillance practitioners from exchanges, I do not understand how Mr Smith can be so 
confident about the genuine intent of every participant on the LSE. This passage and others 
within Smith 2 suggest to me that Mr Smith and his team have made assumptions as to 
participants’ market conduct rather than conducting investigations.” 

91. An example of Mr Smith’s naivety in this respect is seen at paragraph 57 of Smith 2 where he 

attempts to contradict Mr Nelen’s evidence that EQs could form part of a manipulative scheme 

on the basis that they “were used by registered market makers and were automated” and that 

EQs “clearly could not be used to spoof”.163 As Mr Nelen points out, however:164 

“Many algorithmic trading firms run market making strategies alongside proprietary trading 
models without applying stringent information barriers  and could for example instigate a 
downward trend assisted by executable quotes, claiming to react to downward price signals in 
the market. I do not understand why Mr Smith’s statement that executable quotes were used 
by registered market makers and were automated prior to the Burford incident is relevant here. 
Market manipulation clearly existed and was automated prior to the Burford incident.” 

92. LSE’s position is highly unsatisfactory. It amounts to saying  that the Court should trust LSE to 

have conducted a thorough analysis of the order book and to accept LSE’s conclusion that there 

was no market manipulation, despite having provided Burford and the Court with insufficient 

 
161  [C1/4/100]. 
162  [B2/7/302.12]. 
163  [C1/4/101]. 
164  Nelen 2 at para. 33 [B2/7/302.13]. 
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information or visibility as to the methods LSE adopted or the criteria it used, and without any 

independent verification of their  suitability. Indeed, the strong implication from Mr Smith’s 

evidence is that the LSE’s default position is to assume that trading on its systems is carried out 

lawfully and in good faith. If there is prima facie suspicious conduct, that is not a problem 

provided the trader can come up with a good excuse for it. If a Chinese wall should have been 

in place between market makers and proprietary traders, then LSE will assume that it was. If 

trading is done algorithmically, then it can be assumed that the algorithm was programmed not 

to spoof. Such a “light touch” approach may make perfect business sense from the perspective 

of a commercial exchange reliant on trading volume to generate income. But it is far from 

satisfactory as a means for detecting and preventing market manipulation.  

93. The LSE’s apparent preference for an opaque and naïve approach over the clearly explained and 

detailed analysis of Prof Mitts, an independent expert in financial economics whose approach 

has also been endorsed by Mr Nelen, an experienced and independent market practitioner and 

former markets regulator, is unconvincing, to say the least. LSE’s evidence as to market 

manipulation comes nowhere close to undermining the cogency of Burford’s evidence as to 

layering and spoofing during the Relevant Period, at least for the purposes of this claim.  

Position of the FCA 

94. Burford has sought to engage with the FCA with a view to encouraging it to take enforcement 

action against those responsible for manipulation of Burford’s share price. This included, on 27 

September 2019, providing the FCA with a copy of Mitts 1, and in making Prof Mitts available 

to speak with the FCA on 27 November 2019.165  

95.  The FCA has, to date, declined to take any action. Its position is that it has not found evidence 

of market manipulation,166 but it has not provided details of its analysis that would enable 

Burford or Prof Mitts to understand the basis for reaching this conclusion. Prof Mitts has 

addressed the critcisms made by the FCA of Mitts 1 and is of the opinion that the FCA has not 

provided him with any good reason to change his conclusions.167 Despite this, LSE relies upon 

the FCA’s position to support its case that there was no market manipulation, with Mr Jenkins 

 
165  East 3 at paras. 56, 59 [B1/3/83-84]. 
166  Ibid.  
167  Mitts 2 at paras. 57-64 [B1/5/129-131]. 
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describing the FCA’s view as “highly significant”.168 In particular, Mr Jenkins places reliance 

upon the fact that the FCA “already has access to all of LSE’s data”.169  

96. Burford does not agree. The task of the Court is to reach a decision on the evidence before it. 

The Court has no evidence at all as to the approach adopted by the FCA to determine that there 

was no market manipulation and the results of applying that methodology to the relevant data. 

The FCA is and has been well aware of these proceedings and could have applied to intervene 

or provided LSE with a witness statement describing its analysis and the results. It has chosen 

to do neither. In those circumstances, the mere fact that the FCA has taken a position at odds 

with that of Burford cannot displace the cogent evidence of market manipulation provided by 

Burford’s independent experts, Prof Mitts and Mr Nelen.170 

V. UNLAWFUL NATURE OF MARKET MANIPULATION 

97. Layering and spoofing are both prohibited forms of market manipulation and give rise to 

criminal, regulatory and civil liability on a number of bases. 

Regulatory Law: Market Abuse Regulation 

98. Article 15 of MAR provides that: “A person shall not engage in or attempt to engage in market 

manipulation,”  Market manipulation is defined at Article 12 of MAR:  

“1. For the purposes of this Regulation, market manipulation shall comprise the following 
activities: 

(a) entering into a transaction, placing an order to trade or any other behaviour which: 

(i) gives, or is likely to give, false or misleading signals as to the supply of, demand 
for, or price of, a financial instrument […]; 

[…] 

(b) entering into a transaction, placing an order to trade or any other activity or behaviour 
which affects or is likely to affect the price of one or several financial instruments[…], 
which employs a fictitious device or any other form of deception or contrivance; 

[…] 

2. The following behaviour shall, inter alia, be considered as market manipulation: 

 
168  Jenkins at para. 70 [C1/1/20]. 
169  Jenkins at para. 71 [C1/1/20]. 
170  This would not be the first time the FCA (or its predecessor the FSA) has wrongly failed to take enforcement 
action. A Bank of England report into the failure of HBOS found the “the scope of the FSA’s enforcement 
investigations…was not reasonable” and its decision making process “materially flawed”: www.bankofengland.co.uk/-
/media/boe/files/report/2015/andrew-green-report-into-fca-enforcement-actions-following-failure-of-hbos. (Copy 
included in Claimant’s authorities bundle.) 
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[…] 

(c) the placing of orders to a trading venue, including any cancellation or modification 
thereof, by any available means of trading, including by electronic means, such as 
algorithmic and high-frequency trading strategies, and which has one of the effects 
referred to in paragraph 1(a) or (b), by: 

 […] 

(iii) creating or being likely to create a false or misleading signal about the supply of, 
or demand for, or price of, a financial instrument, in particular by entering orders to 
initiate or exacerbate a trend.” 

99. The recitals to MAR indicate that the definition of market manipulation is intended to encompass 

both existing and “new forms of trading or new strategies that may be abusive”, including 

through “abusive strategies that may be carried out by any available means of trading including 

algorithmic and [HFT]”, and the activities of all those who are involved in manipulation, 

including “brokers who devise and recommend a trading strategy designed to result in market 

abuse, persons who encourage a person with inside information to disclose that information 

unlawfully or persons who develop software in collaboration with a trader for the purpose of 

facilitating market abuse”.171 Annex 1(A) to MAR provides a non-exhaustive list of indicators 

of market manipulation, including:  

“(e) the extent to which orders to trade given or transactions undertaken are concentrated 
within a short time span in the trading session and lead to a price change which is subsequently 
reversed; 

(f) the extent to which orders to trade given change the representation of the best bid or offer 
prices in a financial instrument, […], or more generally the representation of the order book 
available to market participants, and are removed before they are executed;” 

100. Paragraphs 5-6 of Section 1 of Annex II of the Commission Delegated Regulation (EU) 

2016/522 (“Delegated Regulation”), supplementing the MAR, provides further detail on 

practices amounting to market manipulation: 

“5. Practices specifying Indicator A(e) of Annex I of [the MAR]: 

        […] 

(e) Submitting multiple or large orders to trade often away from the touch on one side 
of the order book in order to execute a trade on the other side of the order book. Once 
the trade has taken place, the orders with no intention to be executed shall be removed 

 
171 MAR, Recitals (38)-(39). 
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— usually known as layering and spoofing. This practice may also be illustrated by the 
indicator set out in Point 4(f)(i); […] 

6. Practices specifying Indicator A(f) of Annex I of [the MAR]: 

(a)  Entering of orders which are withdrawn before execution, thus having the effect, or 
which are likely to have the effect, of giving a misleading impression that there is 
demand for or supply of a financial instrument, a related spot commodity contract, or 
an auctioned product based on emission allowances at that price — usually known as 
‘placing orders with no intention of executing them’. This practice may also be 
illustrated by the following additional indicators of market manipulation: 

(i) orders to trade inserted with such a price that they increase the bid or decrease the 
offer, and have the effect, or are likely to have the effect, of increasing or decreasing 
the price of a related financial instrument; 

(ii) entering orders to trade or a series of orders to trade, or executing transactions or 
a series of transactions, likely to start or exacerbate a trade and to encourage other 
participants to accelerate or extend the trend in order to create an opportunity to close 
out or open a position at a favourable price – usually known as momentum ignition. 
This practice may also be illustrated by the high ratio of cancelled orders (e.g. order 
to trade ratio) which may be combined with a ratio on volume (e.g. number of financial 
instruments per order). 

 […] 

(g)  The practice set out in Point 5(e) of this Section, usually known as ‘layering’ and 
‘spoofing’.” 

101. There is an obvious overlap between the conduct described at paragraph 6(a) of the Delegated 

Regulation as ‘placing orders with no intention of executing them’, and that described at 

paragraph 5(e) as ‘layering and spoofing’ through the submission of multiple or large orders on 

one side of the order book “with no intention to execute”. Consistently with financial market 

practice, Burford’s experts, Prof Mitts and Mr Nelen, use “layering” and “spoofing” as 

encompassing the former behaviour.172 

102. The conduct described as paragraph 6(a)(ii) of the Delegated Regulation is of particular 

relevance here given that: (1) as described further below, Prof Mitts has identified a very high 

ratio of cancelled orders in Burford shares over the Relevant Period; and (2) the instigation 

and/or exacerbation of a downward trend in Burford’s share price is exactly what the holder of 

a short position in Burford (such as Muddy Waters) would want. By creating downward 

momentum just before the 7 August Tweet was published, the manipulators would be making it 

 
172  Nelen 1 at para. 24 [B1/6/285]. There is obvious overlap between the two definitions because the practice 
described at para 6(a) – ‘placing orders with no intention to execute them’ – is itself an integral part of that described at 
5(e) which involves the placing and removal of “orders with no intention to be executed”.  
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appear that the market was acting on the tweet and accompanying report and, therefore, that the 

market regarded these as credible. 

Criminal Law: Offences relevant to market manipulation 

103. In Sarao v. United States of America [2016] EWHC 2737 (Admin), at [24]-[25], it was held 

that submitting orders to the exchange without a genuine intention to trade constituted offences 

under section 2 of the Fraud Act 2006 and section 90 of the Financial Services Act 2012 (“FS 

Act”) sufficient to satisfy the requirement of dual criminality for extradition purposes.173  

104. Section 2 of the Fraud Act makes it an offence to commit fraud by means of dishonestly making 

a false representation with the intention to thereby make a gain for himself or another, or to cause 

loss to another or expose another to a risk of loss. Section 90 of the FS Act makes it an offence 

to do any act or engaged in any course of conduct which creates a false or misleading impression 

as to the market in or the price or value of any relevant investments. While these provisions 

require proof of intent to make a gain or cause a loss or at least (in the case of s 90 FS Act) an 

awareness that this is a likely result of the conduct in question, it is notable that the actual trading 

in Sarao was algorithmic.174 It is inherent in Sarao that algorithmic trading is capable of 

satisfying the mens rea requirements of these offences provided that the intent or awareness is 

present in relation to the programming of the algorithm.175   

Civil Law: Civil Liability for Market Manipulation under EU law 

105. As noted above, Article 15 of MAR prohibits market abuse. While the MAR does not expressly 

provide that breaches of Article 15 are privately actionable, it is established in EU law that this 

is not a requirement for a regulation to have horizontal effect. Rather, a regulation will give rise 

to a private right of action wherever this is needed to ensure the full effectiveness of EU law.  

106. There is no caselaw on the existence of a private right of action under the MAR. Applying 

principles of EU law, however, Burford submits that such a right does exist. 

107. The leading case is C-253/00 Munoz v. Frumar [2003] Ch. 328, which  concerned an EU 

regulation concerning the marketing of fresh produce176 and whether a trader could bring a claim 

against a rival trader who had failed to comply, notwithstanding that the regulation provides for 

enforcement only by national authorities. At [28]-[29], the ECJ held that the regulation created 

 
173  No question of breach of Article 15 of MAR arose because the conduct in question pre-dated MAR. 
174  Sarao Indictment at paras. 10-21 [B4/12/880, 883-888]. 
175  The evidence in Sarao was that the defendant had specifically instructed the programmer of the algorithm to 
include spoofing functionality: Sarao Indictment at para. 14 [B4/12/880, 885]. 
176  Regulation (EC) 2200/96. 
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a private right of action on the basis that “national courts, whose task it is to apply the provisions 

of Community law in areas within their jurisdiction, must ensure that they take full effect”, 

taking into account that the objectives of the regulation included “to establish a reference 

framework that encourages fair trading and market transparency” and that the rules in question 

“should be complied with by all operators to whom they apply, since otherwise their impact will 

be distorted”. The ECJ observed at [31] that: 

“The possibility of bringing such proceedings strengthens the practical working of the 
Community rules on quality standards. As a supplement to the action of the authorities 
designated by the Member States to make the checks required by those rules it helps to 
discourage practices, often difficult to detect, which distort competition. In that context actions 
brought before the national courts by competing operators are particularly suited to 
contributing substantially to ensuring fair trading and transparency of markets in the 
Community.” (Emphasis added.) 

108. This reasoning applies to the MAR. Recitals (4) and (5) to the MAR state its objectives as being 

“to establish a more uniform and stronger framework in order to preserve market integrity, to 

avoid potential regulatory arbitrage, to ensure accountability in the event of attempted 

manipulation, and to provide more legal certainty and less regulatory complexity for market 

participants” and to ensure that “all persons follow the same rules in all the Union”. Recital (6) 

describes market abuse as “unlawful behaviour” which “prevents full and proper market 

transparency, which is a prerequisite for trading for all economic actors in integrated financial 

markets”. (Emphasis added). 

109. A private right of action for market manipulation contrary to the MAR strengthens the EU 

market abuse regime by providing market participants – issuers and investors –  with the ability 

to recover losses caused by “unlawful behavior” directly from those responsible for that 

behavior. It would thereby help to “ensure accountability in the event of attempted 

manipulation”, promote “full and proper market transparency”, and help ensure that “all 

persons follow the same rules in all the Union”. The benefits of such a private right of action 

are clear from the USA, where such a right exists in parallel with regulatory enforcement: it 

“complements the regulatory regime and strengthens the trust that individual investors have in 

the operation of the US capital markets as a whole”.177  

 
177  Worcester 1 at para. 8 [B1/4/92]. 
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Civil Law: Market Manipulation as Tortious at common law 

110. Conduct amounting to market manipulation will also, in general, be tortious as a matter of 

common law. There are a number of possible torts that may be available to a claimant who has 

suffered loss as a result of market manipulation, including at least: 

(1) Deceit; 

(2) Unlawful interference with economic interests;  

(3) Conspiracy by unlawful means; and 

(4) Malicious falsehood. 

111. Spoofing and layering involves the making of a false representation to the market as to a 

willingness to trade, with the intention that other traders will rely upon that representation by 

transacting at a different price from that which would have prevailed in the absence of spoofing 

and layering. Where a trader suffers a loss as a result of spoofing and layering moving the price 

of a stock, prima facie the tort of deceit is made out. 

112. Burford accepts that, given that it did not trade in its own shares, it is not in a position to bring 

a claim for deceit against those layering and spoofing its shares. Nonetheless, the fact that – 

inevitably – there are others in the market who would have such a claim means that Burford can 

claim under the tort of unlawful interference with economic interests. This tort (also known as 

causing loss by unlawful means) “consists of acts intended to cause loss to the claimant by 

interfering with the freedom of a third party in a way which is unlawful as against that third 

party and which is intended to cause loss to the claimant”.178 “Intention to cause loss” in this 

context encompasses losses which are the means by which the defendant enriches himself.179 In 

the present case, spoofing and layering constitute deceit as against the third parties who transact 

in reliance upon them, while the fall in Burford’s share price is the means by which the 

manipulators enrich themselves.  

113. Where market manipulators have acted in concert with each other or with traders holding short 

positions, an action will lie against them in the tort of conspiracy by unlawful means. The 

elements of the tort are satisfied where two or more persons combine to take unlawful action 

with the intention of causing damage to a third party and which does cause damage.180  The test 

 
178  OBG Ltd v. Allen [2008] 1 A.C. 1, at [51] per Lord Hoffman (with whom Lady Hale and Lord Brown agreed). 
179  Ibid., at [62]. 
180  Baxendale-Walker v. Middleton [2011] EWHC 998, at [59], approving Clerk & Lindsell On Torts, (20th ed., 
2013) at paras. 24-104 to 24-111. 
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for intention is the same as for unlawful interference with economic interests.181 However, the 

scope of the unlawful means on which a conspiracy action can be founded is wider than for 

unlawful interference with economic interests, and extends to criminal conduct that is not an 

actionable tort other than in conspiracy.182 

114. Spoofing and layering are capable of satisfying the requirements of malicious falsehood. The 

components of the tort are: (i) a false statement published to third parties; (ii) referring to the 

claimant concerning the claimant or his economic interests; (iii) maliciously published; and (iv) 

which caused special damage to the claimant or which were calculated to cause harm to the 

claimant.183 It is sufficient for (i) that the statement reflect upon the claimant’s business even in 

an indirect way.184 The requirement of malice is satisfied where it is established that the maker 

of the statement knew it to be untrue or was reckless as to its truth.185  

115. By spoofing and layering in Burford’s shares which caused the share price to fall, those engaging 

in manipulation published false statements to the market (in the form of orders submitted without 

a genuine intention to trade) that supply of the stock outstrips demand, i.e., that the shares were 

overvalued. These are statements concerning Burford’s economic interests, while the absence of 

a genuine intention to trade indicates that the statements were known to be false and, therefore, 

malicious. That is especially so to the extent that the spoofing or layering had the purpose of 

giving credibility to the Muddy Waters’ tweets and report. Given the intention of the statements 

is to cause Burford’s share price to fall, losses suffered by Burford as a result of the ensuing fall 

are, prima facie, special damage. Where the false statement is calculated to cause pecuniary 

damage to the claimant, there is no need to allege or prove special damage.186 

VI. TEST FOR GRANT OF NORWICH PHARMACAL RELIEF 

116. In Norwich Pharmacal Co v. Commissioners of Custom & Excise [1974] A.C. 133, the House 

of Lords recognised that the courts have jurisdiction to compel a third party who has become 

‘mixed up’ in the commission of a legal wrong, to provide information to enable the wronged 

party to obtain redress. Lord Reid described the “very reasonable principle” at p.175 as follows: 

 
181  WH Newsom Holding Ltd v. IMI plc. [2014] 1 All E.R. 1132, at [35], where Arden LJ adopts the definition of 
intention from OBG Ltd v. Allen in the context of unlawful means conspiracy. 
182  Total Network SL v. HMRC [2008] 1 A.C. 1174, at [45] per Lord Hope, [56] per Lord Scott, [95] per Lord 
Walker, [116] per Lord Mance; [221] per Lord Neuberger. 
183  Gatley on Libel and Slander, (12th ed., 2013), at para. 21.1. 
184  Marathon Mutual Ltd v. Waters [2009] EWHC 1931, at [9(c)]. 
185  Horrocks v. Lowe [1975] A.C. 135, 149-150 per Lord Diplock. 
186  Section 3, Defamation Act 1952. 
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“if through no fault of his own a person gets mixed up in the tortious acts of others so as to 
facilitate their wrong-doing he may incur no personal liability but he comes under a duty to 
assist the person who has been wronged by giving him full information and disclosing the 
identity of the wrongdoers.” 

117. Since Norwich Pharmacal, caselaw has developed the jurisdiction into a powerful and flexible 

remedy to enable the victims of wrongdoing to obtain information to allow them to obtain redress 

against the ultimate wrongdoer. It is now well established that the principle is not confined to 

cases of tortious wrongdoing, nor is it limited to cases where the identity of the wrongdoer is 

unknown.187 The need for the principle to remain flexible was recognised by Lord Woolf CJ in 

Ashworth Hospital Authority v. MGN Ltd. [2002] 1 W.L.R. 2033, at [57]: “New situations are 

inevitably going to arise where it will be appropriate for the jurisdiction to be exercised where 

it has not been exercised previously.” 

118. A recent summary of the relevant principles is found in Blue Power Group Sarl v. ENI Norge 

AS [2018] EWHC 3588, at [15]-[18]. There are two aspects to the exercise of the Norwich 

Pharmacal jurisdiction:  

(1) The threshold requirements that must be satisfied before an order can be granted; and  

(2) The discretionary factors that the Court will take into account when deciding whether and 

in what terms to grant relief, when the threshold requirements are met. 

VII. THRESHOLD REQUIREMENTS FOR GRANT OF RELIEF 

119. There are three threshold requirements for the grant of a Norwich Pharmacal order. In Blue 

Power, supra, at [15, it was common ground that these requirements were as summarised by 

Lightman J in Mitsui & Co Ltd v. Nexen Petroleum UK Ltd. [2005] 3 All E.R. 511, at [21]: 

“(i) a wrong must have been carried out, or arguably carried out, by an ultimate 
wrongdoer; 

(ii)  there must be the need for an order to enable action to be brought against the ultimate 
wrongdoer; and 

(iii)  the person against whom the order is sought must: (a) be mixed up in so as to have 
facilitated the wrongdoing; and (b) be able or likely to be able to provide the information 
necessary to enable the ultimate wrongdoer to be sued.” 

  

 
187  Mitsui & Co Ltd v. Nexen Petroleum UK Ltd. [2005] 3 All E.R. 511, at [19] per Lightman J. 
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(i) Wrong carried out or arguably carried out by an ultimate wrongdoer 

120. As noted above, the Norwich Pharmacal principle  extends to all manner of legal wrongs, both 

criminal and civil.188 Although there does not appear to be any reported case of Norwich 

Pharmacal relief granted in order to obtain redress for a regulatory wrong, there is no reason in 

principle for the position to be any different, provided the wrong is one recognised in law. 

121. The evidential threshold applicable to whether a wrong has been “carried out, or arguably 

carried out” has been described as a “good arguable case”.189 Historically, some confusion has 

resulted from the fact the “good arguable case” test has at least three different meanings 

according to the context in which the test is used. In P v. Q, R, S, U [2017] 1 W.L.R. 3800, at 

[30]-[33], Popplewell J (as he then was) explained that “[a] variety of solutions has been 

adopted in different contexts” where a court has to form a provisional view as to the merits of a 

claim, and went on to give three examples: (1) in applications for permission to serve a claim 

form out of the jurisdiction, where the “good arguable case” is said to connote that one side has 

a much better argument than the other (derived from Canada Trust); (2) in applications for 

freezing orders, where “good arguable case” means one which is more than barely capable of 

serious argument, but not better than a 50% chance of success (derived from The 

Niedersachsen); and (3) in Norwich Pharmacal applications, where the standard is that of an 

“arguable case of wrongdoing”.  

122. P v. Q, supra, was not a Norwich Pharmacal claim, and  Popplewell J did not have the benefit 

of being cited Ramilos Trading Ltd v. Buyanovsky [2016] 2 C.L.C. 896. In Ramilos, supra, at 

[13]-[14], Flaux J (as he then was) also distinguished between two different “good arguable 

case” tests, as applied in applications for service out and applications for freezing orders 

respectively. Importantly, he treated the latter as also applicable to Norwich Pharmacal:  

“14. […] I agree with Mr Akkouh that the appropriate analogy is not with service out, but with 
applications for freezing orders, where the test for when the requirement of a “good arguable 
case” is satisfied is well-established. The test laid down by Mustill J (as he then was) in The 
Niedersachsen [1983] 2 Lloyd's Rep 600 at 605 (lhc) has been followed and applied many 
times since:  

‘I consider that the right course is to adopt the test of a good arguable case, in the 
sense of a case which is more than barely capable of serious argument, and yet not 
necessarily one which the Judge believes to have a better than 50 per cent chance of 
success.’” (Emphasis added.) 

 
188  Ashworth Hospital Authority, supra, at [53]-[58]; Orb A.R.L. v. Fiddler [2016] EWHC 361 (Comm), at [83]-
[84]. 
189  E.g., Blue Power Group, supra, at [16]. 



08072-00008A/11364376.1   
 

39 

Flaux J declined to follow United Company Rusal Plc v. HSBC Bank Plc. [2011] EWHC 404 

(QB), at [50]-[52], which applied the ‘service out’ standard in a Norwich Pharmacal context.190 

123. Flaux J’s approach has been adopted in numerous recent cases including Blue Power, supra, at 

[16] and Arcelormittal USA LLC v. Essar Steel Ltd. [2019] 2 All E.R. (Comm) 414, at [160(a)], 

and it is submitted represents the correct position.  

124. For the reasons stated at paragraphs 29-96 above, the evidence of Prof Mitts, together with that 

of Mr Nelen, well exceeds the standard of a good arguable case for wrongdoing by an ultimate 

wrongdoer, i.e., “more than barely capable of serious argument and yet not necessarily one 

which the Judge believes to have a better than 50 per cent chance of success”:  

(1) Prof Mitts describes his findings as “strong evidence” of layering and spoofing, while Mr 

Nelen agrees that there are “significant indications” of market manipulation.191 Their 

evidence is detailed, well reasoned, and compelling. It far exceeds the bar of being “more 

than barely capable of serious argument”, despite Mr Smith’s attempts to displace it with 

an analysis which is, laarg, undisclosed and, in many respects, fundamentally flawed. 

(2) Layering and spoofing amount to unlawful market manipulation for the reasons given at 

paragraphs 97-115 above. The traders responsible for such layering and spoofing are the 

(unknown) ultimate wrongdoers for the purposes of granting relief.  

(ii) Need for the Order to enable action to be brought against the ultimate wrongdoer 

125. The second limb of the threshold test has two aspects: redress and necessity, as recognised in 

Rugby Football Union v. Consolidated Information Ltd. [2012] 1 W.L.R. 3333, by Lord Kerr 

at [15]-[16], and pithily encapsulated in Blue Power, supra, at [17]: 

“i)  It is not necessary that an applicant intends to bring legal proceedings against the 
wrongdoer; any form of redress (for example the bringing of disciplinary action or dismissal 
of an employee) will suffice; and  

ii)  The pre-condition of necessity does not require the remedy to be one of last resort, but the 
need to order disclosure will be found to exist only if it is a ‘necessary and proportionate 
response in all the circumstances’.” (Emphasis added.) 

126. The first of these points makes clear that the principle is not limited to seeking information to 

enable a civil claim to be brought against the ultimate wrongdoer. Any “legitimate redress” will 

 
190  It does not appear, from the judgment in Rusal, that Tugendhat J’s attention was drawn to The Niedersachsen or 
other authority concerning the “good arguable case” standard as applied to applications for freezing injunctions. Thus, 
unlike Popplewell J in P v. Q or Flaux J in Ramilos, it appears that Tugendhat J  did not have in mind that the “good 
arguable case” threshold is not monolithic, but varies according to context.  
191  Mitts 2 at para. 3 [B1/597-98]; Nelen 1 at para. 6(b) [B1/6/279]. 
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suffice: Ramilos, supra, at [24]. In Ashworth Hospital Authority, supra, at [53]-[58], Lord 

Woolf CJ expressly accepted that the Norwich Pharmacal principle could be used in aid of 

criminal prosecutions, in order that the victim of a crime could obtain information necessary for 

public authorities to bring a prosecution or, in an appropriate case, to bring a private prosecution 

themselves.By analogy the principle must equally be available to enable the victim of a 

regulatory wrong to obtain redress through regulatory action. 

127. As for the requirement that the order be “necessary” to enable such redress to be obtained, “the 

cases emphasis the need for flexibility”: Ramilos, supra, at [24]. In R(Omar) v. Foreign 

Secretary [2014] Q.B. 112, at [30], the Court of Appeal approved the statement of the court 

below that ‘the requirement of necessity is a requirement that must be dictated flexibly in the 

circumstances of each case’ and that “there is no practical or substantial difference between a 

requirement of ‘necessity in the interests of justice’ and a test of what is ‘just and convenient in 

the interests of justice’”.  

128. The scope of information that may be “necessary” for the purpose of obtaining relief is not 

limited to the identity of the wrongdoers. As Lightman J held in Mitsui, supra, at [19]: “Relief 

can be ordered where the identity of the claimant is known, but where the claimant requires 

disclosure of crucial information in order to be able to bring its claim or where the claimant 

requires a missing piece of the jigsaw.”  

129. The second limb of the threshold test is satisfied here: 

(1) Burford intends to take action against those responsible for the spoofing and layering of 

its shares, both through civil proceedings to determine who are the wrongdoers, declare 

the extent of their wrongdoing, and to recover its losses, and through pressing for 

regulatory and criminal actions against those responsible including (if necessary) by means 

of a private prosecution.192 Each of these forms of action by itself amounts to a form of 

legitimate redress because they will vindicate and protect Burford’s rights, punish any 

wrongdoers and will deter others from committing market manipulation. 

(2) In order to take such action, Burford requires the identities of those responsible for the 

spoofing and layering of its shares. That information is not available from any public 

source. Burford, therefore, requires disclosure from LSE who, as the operator of the 

 
192  East 3 at paras. 51-53 [B1/3/81-82]. 
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trading venues where the spoofing and layering took place, will know the identity of the 

market participants responsible for placing such orders. 

130. LSE appears to contend that the necessity test is not satisfied because: (1) Muddy Waters is the 

primary wrongdoer and Burford can enforce its rights against Muddy Waters and seek disclosure 

from them; and (2) there is no need for Burford to obtain the information sought because the 

FCA already has it and has considered it.193  Both these contentions are misconceived. 

131. First, neither of these points are relevant to necessity because they arise only at the discretion 

stage of the analysis in relation to the factor as to whether the information sought be obtained 

from another source. Neither of the LSE’s points undermine the desire of Burford to take the 

forms of legitimate redress identified at para. 25 above, against all wrongdoers, or the fact that 

the identities of all potential wrongdoers will be necessary for Burford to obtain such redress.   

132. As to the Muddy Waters point:  

(1) Burford believes that the coincidence in timing between the 7 August Tweet and the 

market manipulation in the minutes leading up to it suggests Muddy Waters had some 

contact with one or more of the manipulators which may amount to some form of 

coordination of that conduct.194  That coincidence does not make Muddy Waters the 

“primary wrongdoer” as the LSE suggests. It warrants further investigation rather than 

the immediate commencment of a claim against Muddy Waters. 

(2) Burford’s desire is to take action against all of those responsible for the market 

manipulation, whether they co-ordinated with Muddy Waters or not. Disclosure of the 

identities of the relevant market participants is necessary for Burford to determine who 

to pursue and that may or may not include Muddy Waters. 

(3)  LSE’s contention that the information sought is also available from Muddy Waters is 

not correct for several reasons: 

(a) There is no reason to believe that Muddy Waters is in possession of any information 

as to trades conducted by anybody else. In the absence of evidence that Muddy 

Waters itself engaged in market manipulation, there is no obvious basis for Burford 

to obtain even this information from Muddy Waters. 

 
193  Jenkins at paras. 11, 86, 88, 92-93 [C1/1/4, 24-27]. 
194  East 3 at paras. 65-66 [B1/3/85]. 
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(b) If Muddy Waters had some involvement in the manipulation, it may be that Muddy 

Waters is in possession of information that would allow one or more manipulators 

to be identified. However, there is no reason to believe that this would identify all 

the manipulators. There would therefore still be a need for disclosure from LSE.  

(c) Muddy Waters would not disclose such information voluntarily. Given that it is 

common ground that LSE does have the information sought, that Burford might also 

be able to obtain an order against Muddy Waters is not a basis to refuse an order 

against LSE. It is not even clear Burford has a route to obtain such information, as 

pre-action disclosure is not available as a route to identify other potential 

defendants,195 and it is far from clear that Norwich Pharmacal relief is available 

against a party outside the jurisdiction.196 

133. As to the FCA point:   

(1) It is accepted that the FCA has access to the information that Burford seeks and that, so 

far, the FCA has not determined that there is evidence of market manipulation. Burford 

and Prof Mitts have engaged with the FCA in this regard and this dialogue is ongoing.197 

Prof Mitts has carefully considered the material provided by the FCA to Burford to the 

date of Mitts 2, however, it has not caused him to change his conclusion that there is strong 

evidence that Burford has been the victim of market manipulation.198 

(2) Whatever view the FCA subsequently takes as to market manipulation, that does not affect 

or impact Burford’s desire to pursue civil remedies or a criminal private prosecution 

against any wrongdoers in order to protect the interests of Burford and its shareholders 

and the need for the LSE to disclose the identity of those wrongdoers to enable that.199 

(3) However, as regards the FCA, Burford is not seeking the information from the LSE merely 

in order to hand it over to the FCA, especially where it already has access to this 

information. Burford wishes to use the information sought from the LSE in order to enable  

Prof Mitts to develop further analysis which can identify the alleged manipulators and 

strengthens the case against them, and to provide that further analysis to the FCA with a 

 
195  Pharmacy2U Ltd v. National Pharmacy Association [2018] EWHC 2304 (Ch), at [26]-[27]. 
196  Aa v. Persons Unknown [2020] 4 W.L.R. 35, at [44]-[48]. 
197  East 3 at paras. 56-63 [B1/3/83-85]. 
198  Mitts 2 at para. 57-64 [B1/5/129-131]. 
199  East 3 at paras. 53, 63 [B1/3/82, 85]. 
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view to persuading it that there is evidence of market manipulation which warrants 

regulatory and criminal prosecution.    

(iii)(a)  Defendant mixed up in so as to have facilitated the wrongdoing 

134. This condition has been described as meaning that ‘the person against whom the order is sought 

must be involved in the wrongdoing in a way which distinguishes him from being a mere 

witness”.200 In the present case, it is not in issue that, to the extent there was wrongdoing in the 

form of market manipulation in the course of trading in Burford’s shares, LSE’s role as operator 

of the trading facilities on which such trading took place is sufficient to satisfy this requirement. 

(iii)(b)  Defendant likely to be able to provide information necessary to obtain redress 

135. This requirement means only that the Norwich Pharmacal principle cannot be used to require a 

defendant to provide more information than they are able. It does not mean that the defendant 

must possess all the additional information required for the claimant to be able to obtain redress 

from the wrongdoer. On the contrary, in Aoot Kalmneft v. Denton Wilde Sapte [2002] 1 Lloyd’s 

Rep. 417, at [17], it was held that the jurisdiction was available where “there is a real prospect 

that the information sought may assist in identifying a defendant”. In that case, the Judge granted 

the order on the basis that there was “a sufficient prospect that the information they hold will 

assist [the claimant] in its search for the wrongdoers”. 

136. This is relevant because, as explained at paragraph 51 above, the information held by LSE will 

not directly identify all the “ultimate wrongdoers” responsible for manipulating Burford’s 

shares. Rather, LSE will be in a position to identify the market participants through whom 

manipulative orders were placed together with such information as it may hold concerning the 

clients of such participants (where they were not acting for their own account). Nonetheless 

disclosure of the participants through which manipulative trades were made will assist Burford 

to identify the ultimate wrongdoers, as those participants will themselves hold information as to 

who their clients are and which will be amenable to disclosure, either voluntarily or through a 

further Norwich Pharmacal claim.  

137. Further, since ex hypothesi any Norwich Pharmacal claim against a broker will only take place 

if the present claim against LSE succeeds, it is difficult to see on what basis a broker could 

oppose further disclosure, especially as by that point Burford would have the benefit of LSE’s 

 
200  Orb v. Fiddler , supra, at [88], cited in Ramilos, supra, at [26]. 
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disclosure enabling it to identify with greater precision the specific manipulative trades 

facilitated by the broker. 

138. The third condition for the grant of relief is thus also satisfied. 

VIII. DISCRETIONARY FACTORS 

139. Where the threshold tests for granting relief are met, the Court retains a discretion whether to 

make the order. In Rugby Football Union, supra, at [17], Lord Kerr identified a  (non-exclusive) 

list of factors relevant to the exercise of the Court’s discretion: 

(1) The strength of the possible cause of action contemplated by the claimant;201 

(2) The strong public interest in allowing a claimant to vindicate his legal rights; 

(3) Whether the making of an order will deter similar wrongdoing in the future; 

(4) Whether the information could have been obtained from another source; 

(5) Whether the respondent knew or ought to have known that they were facilitating arguable 

wrongdoing; 

(6) Whether the order might reveal the names of innocent persons as well as wrongdoers, and 

if so whether such persons will suffer any harm as a result; 

(7) The degree of confidentiality of the information sought; 

(8) The privacy rights under Article 8 of the ECHR of the individuals whose identity is to be 

disclosed; 

(9) The rights and freedoms under the EU data protection regime of the individuals whose 

identity is to be disclosed; and 

(10) The public interest in maintaining the confidentiality of journalistic sources. 

140. In the present case, factor (10) above does not arise. Nor, in practice, do factors (8) and (9) arise 

because professional traders will inevitably operate through firms or SPVs,202 while individual 

retail investors will generally trade via intermediaries. Burford addresses factors (1)-(7) below. 

 
201  While this is Lord Kerr’s formulation, this approach obviously requires a degree of flexibility where forms of 
redress other than civil proceedings are contemplated. 
202  For example, Navinder Singh Sarao traded through Nav Sarao Futures Ltd: Sarao Indictment, at para. 1 
[B4/12/880]. 
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(1)-(3)  Strength of possible cause of action, public interest and deterrent effect 

141. It is convenient to address these three factors together. 

142. Burford has already addressed in detail the evidence for market manipulation. For the reasons 

given at paragraphs 29-96 above, it is submitted that it has a strong case that its shares were the 

subject of layering and spoofing during the Relevant Period. This is, therefore, a strong factor in 

favour of granting the Order. 

143. There is also a strong public interest in allowing Burford to vindicate its legal rights. Burford is 

a high profile company which, at the start of the Relevant Period, was the most valuable 

company listed on AIM with a market capitalisation in excess of £3 billion.203 For the Court, 

having found that there is (at least) a good arguable case that Burford was the victim of market 

manipulation, to then deny it the ability to pursue those responsible, would be contrary to the 

interests of justice and would send a very worrying signal about the effectiveness of the UK’s 

legal regime for protecting issuers and investors.  

144. If the information sought enables Burford to take civil and/or criminal action, or persuade the 

authorities to take regulatory or criminal action, that will be done publicly and is bound to deter 

market manipulators from continuing their unlawful conduct in relation to Burford (and others) 

in the UK once they become aware that victims of layering and spoofing have the legal tools in 

the UK to identify wrongdoers and obtain redress. Equally, the refusal to disclose the 

manipulators’ identities to Burford would send a message to market manipulators that, provided 

they can design their algorithms to stay under the radar of the FCA, they have free reign to layer 

and spoof, at least in the UK. Such an outcome risks seriously undermining the UK’s reputation 

for upholding the rule of law and high standards of financial conduct and transparency. 

145. Burford’s investor base includes a large number of individual retail investors, who have suffered 

severe losses as a result of the manipulation of Burford’s shares and who are looking to Burford 

to protect their interests. At [B3/10/620] is a joint letter from ShareSoc and the UK Shareholders 

Association (“UKSA”) on behalf of their members (over 5,000 individual shareholders) which  

is powerful evidence of the public interest in allowing Burford to pursue the manipulators: 

“8.  …. ShareSoc and UKSA believe it is vital that investors have faith in the integrity of 
the LSE (including AIM). In the view of ShareSoc and UKSA, the perception of market 
manipulation in a market that lacks transparency will seriously undermine investor 
confidence in the LSE (including AIM) and the integrity of the market.  

 
203  https://www.ft.com/content/29f4ac20-b8e9-11e9-96bd-8e884d3ea203. (Copy filed with this skeleton.) 
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9.  There is, unfortunately, a widespread belief among investors that there is little appetite 
by regulators to investigate allegations of wrongdoing on the AIM market. It is never 
straightforward to measure perception, so on 14 January 2020 one of our members 
posted a Twitter poll, asking the following question:  

"If you saw some suspicious trading activity take place on AIM, are you confident 
the authorities (the FCA and/or LSE) would investigate and prosecute it."  

10. Of 142 votes cast, 99% said that they were not confident the event would be 
investigated. From this, admittedly small sample - albeit mostly from people who are 
serious investors, it is clear that confidence in the policing of markets is extremely low.  

11.  Anything that can be done to increase confidence and participation in the markets is to 
be encouraged. If Burford does not receive the information it seeks, the perception of 
private investors is likely to be that the preference of the authorities is to ignore, rather 
than investigate, market manipulation. That will be highly damaging to the trust and 
confidence that ShareSoc, UKSA and their members have in the integrity of the UK 
capital markets, and in particular in the LSE and AIM. 

12.  In our view, this case presents a rare opportunity to rebuild trust in the UK capital 
markets. […]” (Emphasis added.)  

(4) Availability of information from another source  

146. To Burford’s knowledge, the information it seeks is available from only two sources: LSE and 

the FCA. It was clearly appropriate for Burford to apply against LSE, which obtained the 

information in question in the course of its commercial activities, rather than the FCA, which 

will have received it pursuant to its statutory duties.  

147. LSE may well suggest that Burford should, instead of seeking it from the LSE, seek the identities 

of the manipulators from Muddy Waters. For the reasons stated at paragraph 132 above, any 

such contention is misconceived.  

148. Therefore, this factor favours granting an order against LSE.  

(5) Whether LSE knew or should have known it was facilitating wrongdoing 

149. It is common ground that LSE was required to have systems and procedures in place to enable 

it to detect market manipulation. This arises from Article 16(1) MAR: 

“Market operators and investment firms that operate a trading venue shall establish and 
maintain effective arrangements, systems and procedures aimed at preventing and detecting 
[…] market manipulation.” 

150. LSE should, therefore, have known that it was facilitating market manipulation. Indeed, Nelen 

2 is scathing as to the inadequacy of LSE’s approach to detecting and preventing market 

manipulation as described by Mr Smith, referring to “considerable concerns…about the efficacy 
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of the LSE’s market monitoring in this instance”, noting that “Mr Smith’s unwillingness or 

inability to engage with actual data in Smith 1 and 2 is disappointing and, in my opinion, it falls 

below the standard that I would reasonably expect from a competent professional engaged in 

market supervision,” and observing that it appears that Millennium Pentagon was not calibrated 

to identify layering and spoofing of the sort identified by Prof Mitts.204  

151. This factor favours disclosure of the information sought. 

(6) Whether the order might reveal the names of innocent persons  

152. The information sought by Burford includes the identities of all the market participants (and, 

where available, their clients) involved in trading Burford shares during the Relevant Period.  

153. Burford accepts that the disclosure it seeks will include the identities of innocent traders as well 

as those of manipulators (and arguable manipulators). Burford submits that it is nonetheless 

appropriate to order such disclosure, as this is necessary in order that Burford can identify the 

full panoply of manipulative trades and the identity of those behind them.  

154. Market manipulation involves a pattern of behaviour by a trader (or group of traders working 

together). It is only through knowing the identities of those behind each trade that it is possible 

to connect the orders in a manipulative pattern and so “determine with certainty whether an 

order is manipulative”.205 Mr Jenkins suggests that, to avoid disclosing the names of innocent 

traders, Burford should confined its request to the trades identified in Mitts 1, Tables 4 and 5.206  

That would be absurdly narrow: these tables were given by way of example, and provide details 

of just two spoofing and layering loops occupying a grand total of 4 seconds’ trading over two 

days.207 At Appendices B and C to Mitts 2, Professor Mitts identifies numerous other chains of 

amendments that satisfy the Smith and Sarao criteria, but as he explains, “these criteria do not 

capture every form of spoofing… it is impossible to identify a set of criteria which distinguish 

manipulative order flow from non manipulative order flow based on publicly available data 

excluding the identity of the traders.”208 For example, the Smith and Sarao criteria relate to how 

orders are amended over time. The anonymised data available to Prof Mitts means he can only 

apply these criteria where a trader spoofs and layers through making amendments under a single 

order ID. But a trader could obtain identical results by submitting and cancelling successive 

 
204  Nelen 2 paras. 12, 14, 17, 19 [B2/7/302.5-8]. 
205  Mitts 2 at para. 66 [B1/5/132]. 
206  Jenkins 1 at para. 100, [C1/1/29-30]. 
207  [B1/2/32-33]. 
208  Mitts 2 at para. 67, [B1/5/132]. 
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orders under different order IDs instead of amending a single order ID. Without being able to 

know whether successive order events were placed by the same market participants, it is not 

possible to identify whether  they formed part of a manipulative pattern,   

155. Second, disclosure of the identities of innocent traders will not cause them any harm. Their 

relevant conduct, placing orders and entering into trades is publicly available, with only their 

identities remaining undisclosed to the market. Having determined that they are innocent, 

Burford will have no further use for information as to their identities. Their identity will not be 

made public, nor will they be on the receiving end of any action from Burford. In Norwich 

Pharmacal, supra, at 176B-D, Lord Reid indicated that where an order was sought that would 

involve disclosure of innocent parties as well as guilty,  “the court will then only order discovery 

if satisfied that there is no substantial chance of injustice being done”. In this case, there is no 

reason to think that any injustice would result from the disclosure sought; rather, it is necessary 

so that Burford can obtain justice.  

156. Third, any innocent traders involving in buying or selling Burford shares must, ex hypothesi, 

have been shareholders in Burford whether before or after the trade. As discussed further below, 

it is very difficult to see how a person who has chosen to invest in a company can complain 

about the company knowing their identity. 

157. In any event, the strong likelihood is that the vast majority of the identities disclosed by LSE 

will pertain to market participants and intermediaries through which orders were transmitted, 

and that further applications will be needed against those persons to obtain the identity of their 

underlying clients. To that extent, it is premature to consider the present application as involving 

the disclosure of innocent persons. Rather, the names disclosed will be those of intermediaries 

who themselves may have been “mixed up in wrongdoing”. To the extent that it transpires that 

any were not so mixed up, they will not suffer prejudice because either this will be apparent 

from the disclosure provided by LSE (and no further steps will be taken against them) or, if it is 

not, any prejudice will be compensated by an appropriate costs order. 

(7) The degree of confidentiality of the information sought 

158. A key objection put forward by the LSE to disclosure of the information sought is that it is 

confidential and subject to a detailed regulatory regime governing the situations in which it can 

be disclosed and which (it is claimed) Burford is seeking to circumvent. 

159. As Lord Kerr indicated in Rugby Football Union, supra, at [17], however the relevant question 

is not whether the information sought is confidential, but its degree of confidentiality. Almost 
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every Norwich Pharmacal claim will involve confidential information. Just as confidentiality is 

not normally a bar to disclosure in litigation generally, nor is it a bar to disclosure under the 

Norwich Pharmacal principle. In most cases, confidentiality will be sufficiently protected by 

the usual  undertaking that the information may not be used for any purpose other than the 

proceedings without permission of the Court. In the Norwich Pharmacal context, that protection 

is stronger because it requires the Court’s permission for any use other than within the Norwich 

Pharmacal proceedings themselves, including for any future action based on the information 

disclosed. Further, where a particular confidentiality concern arises, the Court will consider what 

additional steps may be appropriate to protect that confidentiality, including  the use of 

confidentiality rings limiting the disclosure to legal representatives and experts.209 There is no 

reason why such a solution would not be effective should it be required. 

160. In the present case, the information sought is said by the LSE to be confidential because: 

(1) It was provided by market participants pursuant to LSE and Turquoise Rules (as 

applicable), under which LSE may disclose it only in specific circumstances.210 

(2) The relevant regulatory regime treats such information as confidential;211 and 

(3) Revealing the identity of HFT and algorithmic traders would allow other market 

participants to reverse-engineer their algorithms, which are commercial secrets.212 

161. An important preliminary point is that the information sought by Burford concerns trading in its 

own shares, in particular the identity of those trading its shares. As a general principle, it is 

submitted that there can be no reasonable expectation of confidence by a shareholder as to their 

identity vis-à-vis the company in which they hold shares. The essential rights of a shareholder, 

such as to participate in general meetings and to receive dividends, cannot be exercised without 

the company knowing their identity. LSE’s response to this is to say that this does not apply to 

trading information, as many traders will not hold the shares for long enough to be entered onto 

Burford’s share register.213 That is irrelevant. It is not the length but the nature of the relationship 

that prevents a shareholder from claiming confidence in his relationship vis-à-vis the company. 

By extension, a person trading shares in a company can have no expectation of privacy in the 

trade vis-à-vis the company itself, as trading implies a change in ownership. 

 
209  For a very recent example, see Infederation Ltd v. Google [2020] EWHC 657 (Ch). 
210  Jenkins at paras. 48-49 [C1/1/14]. 
211  Jenkins at para. 36 [C1/1/10]. 
212  Jenkins at paras. 50, 55 [C1/1/14-16]. 
213  Jenkins at para. 64 [C1/1/18-19]. 
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162. None of the three arguments raised by LSE and described at para. 160 above give reason for 

refusing to grant the relief sought. As to the first argument, the short answer is that Rule 1213.4 

of the LSE Rules and Rule 3.5 of the Turquoise Rule Book each make express provision for the 

disclosure of information where required by law. The Norwich Pharmacal principle is an 

established feature of the legal landscape and market participants can have had no reasonable 

expectation of immunity from their information being disclosed pursuant to that principle. 

163. The second of the LSE’s arguments is the subject of an extended exegesis in Mr Jenkin’s 

evidence as to the background of the MiFID regime. As explained by Mr East, Mr Jenkins 

proceeds on the basis of a number of misapprehensions: 214 

(1) Mr Jenkins suggests that LSE possesses the information sought solely by virtue of its 

regulatory obligations, when in fact the details requested by Burford represent the key 

trading information that the LSE requires to function commercially.215 That the LSE is also 

under a regulatory obligation to keep such information for provision to the FCA does not 

alter the basis on which it was provided to the LSE. 

(2) Mr Jenkins cites the history of MiFID II as showing that proposals for the identity of 

certain traders to be published to the market as a matter of course were rejected. That is 

irrelevant to Burford’s claim which is seeking disclosure to Burford alone for the specific 

purpose of taking action against market manipulators.216  

(3) Mr Jenkins makes reference to provisions of MiFID II that require the employees of 

competent authorities (such as the FCA) to treat information they receive in the course of 

their duties as confidential. That is irrelevant to the position of the LSE, which is not a 

competent authority let alone an employee of one.217 

(4) Mr Jenkins makes extensive reference to the Short Selling Regulation and the FCA’s 

Disclosure Guidance and Transparency Rules relating to disclosure of short positions and 

of transactions by people connected with managers of issuers. This has nothing to do with 

the order sought by Burford and is completely irrelevant.218 

164. The LSE’s position bears a striking similarity to that adopted by the unsuccessful defendant in 

Norwich Pharmacal itself, where one of the objections raised by the Commissioners to giving 

 
214  East 3 at paras. 13-15 and 39-46 [B1/3/71-72, 79-80]. 
215  Jenkins at paras. 33-36 [C1/1/9-10]; East 3 at paras. 40-41 [B1/3/79]. 
216  Jenkins at paras. 40-45 [C1/1/1013]; East 3 at paras. 13-15 [B1/3/71-72]. 
217  Jenkins at para. 47 [C1/1/13-14]; East 3 at para. 43 [B1/3/80]. 
218  Jenkins at paras. 55-60 [C1/1/16-18]; East 3 at para. 45 [B1/3/80]. 
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disclosure of the names of importers was that the information was provided to them in 

confidence, and that the applicable relevant statutory regime did not provide for the disclosure 

sought. The House of Lords gave this argument short shrift: as Viscount Dilhorne observed, 

“[t]he respondents were unable to point to any statutory provision prohibiting them from 

disclosing the names of the importers.”219 Nor has the LSE here been able to point to any 

statutory provision prohibiting it from giving disclosure of the information sought. 

165. The third of the LSE’s confidentiality arguments, which amounts to a trade secrets argument, is 

equally misconceived. Even if it were possible to reverse-engineer a trading strategy from the 

information sought, such use would be prohibited as it is not for the purpose of the proceedings. 

Nor is there any risk that Burford would misuse the information in this way. This is not akin to 

a patent or competition case, in which the applicant has a commercial interest in discovering the 

respondent’s trade secrets. Burford is as an issuer of shares: it is not a trading house, and has no 

interest or purpose in seeking to reverse-engineer any trading strategy.  

166. Rather, Burford’s only use of the information sought is to use it to identify which traders were 

engaged in market manipulation and to take action against them. Such use would be limited to 

one or more of the following:  

(1) Expert analysis of the data to identify the manipulators; 

(2) Formulation of claims against the manipulators; 

(3) Providing information to relevant regulators and/or law enforcement bodies to enable them 

to take action against the manipulators; 

(4) Providing information to third parties (such as Burford shareholders) in order to enable 

them to bring a claim against the manipulators. 

167. Where traders are engaged in market manipulation, they can have no legitimate expectation of 

confidentiality. To the extent that traders deny that they were engaged in market manipulation, 

the situation is no different from that in a prosecution: the question of whether the evidence is 

sufficient to establish market manipulation will be tested in Court. It is for the judge hearing the 

case to determine whether the confidential nature of such information is sufficient to overcome 

the usual presumption of open justice, and if so what steps should be taken to protect it.  

168. Equally, insofar as Burford may wish to bring disclosed information to the attention of its 

shareholders or other third parties with an interest in bringing claims against the manipulators, 

 
219  Norwich Pharmacal, supra, at 189B. 
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it will need to apply to Court for permission to do so. That is the appropriate point to address 

whether confidentiality precludes such onward transmission. Further at that point the putative 

manipulators will have been identified and will be able to intervene to protect their own interests. 

169. There is no real risk that disclosure to Burford of the identities of those trading in its shares will 

result in “other market participants…learning about their confidential trading strategies”,220 or 

of any other further dissemination of information, except under the control of the Court. 

Market reaction to disclosure 

170. An additional factor raised by LSE as relevant to discretion is the wider impact of granting the 

order sought. In the evidence of Mr Jenkins and Mr Celic (an industry lobbyist), it is asserted 

that ordering LSE to provide the information sought to Burford would lead to traders fleeing UK 

markets for fear that their identities might become public, with (it is said) major consequences 

for the ability of markets to operate. 

171. Such fears are, as Lord Cross observed of similar arguments in Norwich Pharmacal,221 

“exaggerated” and overblown. This objection appears to be based upon a misapprehension that 

the information sought by Burford will be released to the market, rather than being used strictly 

for the purposes for which it is sought., Mr Jenkins accepts as much when he says, that “[t]he 

protections which may apply to the disclosure of this specific order data, such as undertakings 

to the Court on confidentiality, would not (or at the very least there is a serious risk that it may 

not) in my view alter the market’s perception that UK trading venues could not guarantee 

confidentiality of orders and transactions”.222 Thus, Mr Jenkins’ position is not even that the 

information would become public, but only that traders would flee the UK for fear that it might, 

notwithstanding any protections put in place by the Court to prevent this eventuality.  

172. Neither Mr Jenkins nor Mr Celic cite any literature or other source to substantiate their concerns. 

Importantly, neither of the LSE’s witnesses are independent or impartial: Mr Jenkins is an 

employee of LSE, which has a clear commercial interest in maximising its revenues from trading 

on its venues; Mr Celic is the chief executive of a financial industry lobby group. Neither can 

claim to speak on behalf of the public interest.  

173. The only independent evidence before the Court as to how traders would actually react to the 

Court ordering the disclosure sought by Burford is that of Mr Nelen, who has recent experience 

 
220  Jenkins at para. 53 [C1/1/16]. 
221  At 199B. 
222  Jenkins at para. 110 [C1/132]. 
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as a senior officer at HFT and algorithmic trading funds – exactly those whom Mr Jenkins claims 

would stop trading in the UK rather than risk their trading data becoming public. His evidence 

directly contradicts that of Mr Jenkins and Mr Celic:223 

“63.  Based on my experience I do not agree with Mr Jenkins that granting Burford’s 
application would have the negative consequences he describes. […] 

64.  I understand that Burford would be limited to using the data disclosed for the purposes 
of its investigation and would not be able, for example, to sell it to trading firms. Given 
this important limitation, I do not consider that the ability of an issuer (such as Burford) 
being able to obtain relevant extracts of trading data (including the identity of traders) 
in the context of investigation potential market manipulation would lead to HFT and 
other algorithmic trading firms to avoid trading on UK markets.”  

174. Burford has also adduced witness evidence from Corey Worcester, a seasoned litigation partner 

at Quinn Emanuel in New York. Mr Worcester’s evidence is that, in light of US case law on 

private actions for market manipulation, participants in the US markets “are well aware that 

their identities may be disclosed to plaintiffs in market manipulation cases” and that this “does 

not seem to have adversely affected the attraction of US capital markets … to US and foreign 

investors, nor their proper functioning.”224 

175. LSE has responded to Mr Worcester’s evidence through Mr Ebersole, who  asserts, at para. 12, 

that the “history” of litigation in the US “has never in fact resulted in trader identities actually 

being revealed to private litigants”.225 That carefully worded statement elides the fact that US 

courts have on a number of occasions either ordered such disclosure or made clear that they 

would have ordered it absent factors that have no bearing on the present case. 

176. In fact, as identified in Worcester 2, at paras. 5-6,226 in a recent case the US District Court for 

the Southern District of New York granted a motion for third-party discovery against an 

exchange seeking “to identify all transactions in the financial instruments he alleged that 

Defendants manipulated from January 2017 through February 2018, including the parties 

involved, price, volume, date and time of the transactions”, reasoning that: 

“Plaintiff…has good reason to believe that traders on the CBOE engaged in unlawful conduct, 
but can only discover their identity from CBOE Global. Under these circumstances, the Court 
concludes that Plaintiff’s request to serve a subpoena to obtain basic identifying information 
about transactions on the CBOE is reasonable and supported by good cause.”    

 
223  [B1/6/298-299]. 
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177. In the CP Stone Fort case cited by Mr Ebersole, the US court again ordered discovery of the 

identity of the John Doe(s). The court also made clear that information about individual trades 

would be available “through the discovery process”.227  

178. In the prior HTG litigation in the US, the court made clear that the only reason for not ordering 

discovery of the traders’ identities was that it determined that the claim was subject to arbitration, 

and therefore discovery was a matter for the arbitrators. The court expressly rejected the 

defendants’ attempt to quash the subpoena on the grounds of that it required “disclosing a 

trade secret or other confidential research, development or commercial information”.228  

179.  Mr Celic is clearly wrong to say that “no major trading platform in any country in the world 

provides the identity of market participants, except to relevant legal and regulatory bodies,”229 

while Mr Jenkins claim that the order sought by Burford is “unprecedented in the context of a 

UK and European exchange”230 is at best disingenuous. Rather, it is clear that private litigants 

before the US courts are able to obtain discovery against exchanges to compel identification of 

traders, for the purpose of bringing a market manipulation claim against them. It is further clear 

that this has not reduced the attractiveness of US markets to investors. There is no reason to 

think that granting, as against the LSE in London,  a similar order to those that have already 

been made in US proceedings, would lead to any adverse market reaction. 

180. LSE’s arguments bear a striking resemblance to those of the Commissioners in Norwich 

Pharmacal, where it was said that ordering disclosure would lead to traders falsifying 

information rather than run the risk of Customs & Excise being ordered to divulge their names 

in the future. Lord Kilbrandon described such objections as having a “rather stereotyped and 

unconvincing character”,231 and the same is true here. 
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